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 Act III of 2013, the Budget Measures Implementation Act for the year, made fairly extensive 

amendments to the Duty on Documents and Transfers Act
1
.   Important provisions have also 

been introduced by Subsidiary Legislation no 123.140, which although made under the Income 

Tax Act also makes parallel provisions under the DDTA.  The purpose of this Update is to 

indicate the changes which are consequently required to the text of the Indirect Taxation 

Manual published earlier in 2013 by the Malta Institute of Taxation.  The amendments are set 

out in the same order as the amending articles of Act III of 2013.  The amending and the 

amended articles are first listed; these are then reviewed in order while an indication is also 

given which sections of the Manual are mainly affected by each amendment made.  A revised 

version of the Brief Guide to the DDTA rounds up the Update, but it must be re-emphasized that 

the Guide is just a Guide, while full details are available from the text of the Manual as now 

updated. 
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1
  Part V, articles 29 to 42 amending Cap 364 of the laws of Malta with effect from 1

st
 January 2013, as per 

   Article 29. 
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                 THE  AMENDMENTS 

 

Article 30 of Act III of 2013 

Amended article of DDTA: article 18 

Section of Manual mainly affected:  section 15.5 

 

The amendment made extends the time limit within which action may be taken by the 

Commissioner for the recovery of penalties in a specific  case, namely in connection with the filing 

by notaries of notices regarding deeds transferring immovable property, and of declarations made 

causa mortis, again in respect of immovable property.  The time limit was formerly five years 

calculated from the day on which the default by the notary occurs.  This has been changed so that 

the five years’ time limit now applies: “from the day on which the default occurs or from the day 

of the receipt by the Commissioner of the notice referred to in article 51, whichever is the later”.  In 

other words, if notice is not given and many years later it has to be given to enable a further 

transfer or transmission to be effected, the time limit will start counting from the day that notice 

is actually given by the notary.  It is not clear what will happen if the notary is by then deceased 

and notice will have to be given by somebody else. 

 

Article 31 of Act III of 2013 

Amended article of the DDTA:  article 25 

Section of the Manual mainly affected:  sections 10.3 and 10.4 

 

This article amends the arrangements made in the DDTA regarding policies of life assurance.  It 

does so only in respect of two matters: 

(a) It extends the exemptions from duty already granted under article 47 of the DDTA in respect 

of certain activities connected with Malta’s Financial Centre to life policies where: 

(i)          the policy holder is a legal person which is incorporated or otherwise created in 

Malta, and 

(ii)          the said legal person holds the policy in the capacity of a trustee or other fiduciary, 

and  

(iii) the life assured and persons who can benefit under the policy are all not resident in 

Malta, and 

(iv) such trust or other fiduciary arrangement is exempt from tax under the provisions 

of article 12(1)(d) of the Income Tax Act. 

        The conditions for exemption are cumulative and must all be satisfied.  This is another case of  

        a direct linkage between the Income Tax Act (Cap 123)and the DDTA. 

 

(b) The amendment also clarifies that in the case of long term (i.e. life) policies, the term ‘sum 

assured’ means the fixed guaranteed amount payable by the insurer under the policy.  It is 

also specified how such sums are to be computed in the case of policies where the sum 

assured is linked to variable amounts up to a maximum amount, and by reference to 
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percentage of the value of the underlying assets linked to the policy.  In the latter case: “the 

duty chargeable shall be calculated on the maximum possible amount payable on maturity or  

     surrender of the policy, but after first deducting the amount to be invested by the policy   

holder through the payment of premium at the time of the issuance2 of the policy”.  There 

appears to be some drafting error in this wording since it appears that the calculation should 

take into account the total premiums payable by the policy holder until maturity or 

surrender, not merely the sole premium paid on the issue of the policy. This is a very 

specialized area of the business of life insurance, and it is difficult to assess what will be the 

extent of its application in practice. 

 

The meaning of ‘sum assured’ so provided applies all policies of life insurance and not only to 

those connected with Malta’s Financial Centre. 

 

The life policies which for duty purposes fall to be taxed under article 27 rather than article 25 

of the DDTA
3
, do not seem to be affected by the new amendments. 

 

Article 32 of Act III of 2013 

Amended article of the DDTA: article 32 

Sections of the Manual mainly affected: sections 4.6, 12.2(i), 12.5 and 12.6 

 

This article makes important changes to the duty payable on transfers inter vivos of 

immovable property. 

 

The first amendment made concerns the exemption granted by article 32(3) of the DDTA to 

inter-spouse transfers of immovable property and of marketable securities following 

separation or divorce of the spouses, or the dissolution of the community of acquests.  The 

exemption also covers partitions of any property held in common between spouses (whether 

such property is community or otherwise) happening on the death of one spouse between 

the surviving spouse and the heirs of the deceased spouse.  It is now being provided that, for 

the purpose of this exemption, the assignment of immovable property between spouses 

consequent to a consensual or judicial separation (which term should surely include divorce), 

includes the assignment of immovable property owned by a company which is fully owned by 

any or both spouses.  It will be observed that the new exemption does not cover all the 

possible transfers or assignments contemplated by the main provision in this regards.  It is 

also not clear what would be the mechanics of a transfer of property in the circumstances 

contemplated when the property, properly speaking, was not owned by either of the spouses, 

but by a third party, namely a company. 

 

                                                           
2
  ‘Issuance’ is a term of American origin (mid-nineteenth century) meaning the ‘act of issuing’, according to the   

    O.E.D. 
3
  See section 10.4 of the Manual. 
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It may be noted that the comment made in the Manual to the effect that the provisions of 

Legal Notice no 55 of 1996 had not been incorporated in the main body of the DDTA (article 

32(3)) was not correct.  This lapsus appeared in section 12.2(i) of the Manual but was actually 

corrected in section 12.5 of the same Manual. 

 

The second amendment made by article 32 of Act III of 2013, results in the almost complete 

replacement of the detailed provisions relating to the acquisition of immovable property for 

residence purposes made by sub-article 32(4) of the DDTA.  In fact, the provisions of 

paragraphs (a), (b), (c) and (e) of this sub-article are substituted by new arrangements and 

only paragraph (d) survives in its original form. 

 

The new paragraph (a) actually only increases the amount chargeable at a lower rate (i.e. at 

3.5% in lieu of the normal 5%) on immovables acquired for the purpose of establishing therein 

one’s sole ordinary residence.  The amount chargeable at the lower rate has been increased 

from Euro 116,468.67 (equivalent to the old Lm50,000) to Euros 150,000.  Again there seems 

to be some error in wording in the very last part of the new text since the words “per one 

hundred or part thereof” should surely be “per one hundred euros or part thereof”. 

 

The new paragraph (b) still concerns a residence acquired by an emphyteutical or sub-

emphyteutical grant made for a period exceeding fifty years, even though the relative ground 

rent may be revised at stated intervals of time, and there is also payable on the relative deed 

any other consideration. The law still says nothing when the acquisition is made purely by way 

of emphyteusis or sub-emphyteusis (or ground rent), with no further consideration.  In such 

cases, as hitherto, the ground rent presumably remains capitalized in accordance with article 

40, and the relief which is the reduction in the rate of duty payable is worked out 

accordingly
4
. 

 

The new provisions still contemplate two scenarios, that is to say where the value of the 

capitalized ground-rent and of the consideration, taken together: (a) do not, or (b) do exceed 

a given sum.  The sum in question has been raised from Euros 116,468.67 to Euros 150,000.  

Where the total value does not exceed Euros 150,000 the ground capitalized is still charged at 

50% of the rate set out in article 40, while the other consideration is chargeable at the 

reduced rate of 3.5%
5
.  In effect, this sub-article merely changes the test as to whether sub-

paragraphs (i) or (ii) are to apply from a total value of Euros 116,468.62 to Euros 150,000. 

 

Sub-paragraph (ii), namely where the said total value exceeds Euros 150,000, has been totally 

recast.  In particular, it removes an almost incomprehensible formula which had often been 

                                                           
4
  Article 40 of the DDTA has itself been substituted: see below the amendment effected by 

    article 36 of Act III of 2013. 
5
  Sub-paragraph (i) of article 32(4)(b) as amended. 



 6 

strongly criticised
6
.  The ground rent capitalized in accordance with article 40 is still 

chargeable at 50% of the relative rate in that article, but the duty payable thereon is not to 

exceed Euros 3,750.  If the capitalised ground rent does not exceed Euros 150,000, any part of 

the consideration other than ground-rent between the value of the capitalized ground-rent 

and Euros 150,000 is to be charged at 3.5%.  Any part of the consideration which takes the 

total value beyond Euros 150,000, will be subject to duty at 5%. 

 

(To note that the percentage rates above referred to are actually set out in the law in the 

fairly old fashioned wording of ‘X’ Euros per hundred Euros or part thereof). 

 

Paragraph (c) of sub-article 32(4) has been slightly amended so that where the property in 

question has not been fully acquired, the fraction of the amount liable to duty at the reduced 

rate is to be worked out on the basis of Euros 150,000 in lieu of the old amount of Euros 

116,468.67.  If the actual amount payable is less than the amount worked out on the 

proportionate part of Euros 150,000, the duty will obviously be charged on the lesser amount. 

 

Paragraph (d) remains unchanged, but paragraph (e) of sub-article 32(4) concerning the 

definition of what constitutes residence for the purposes of the reduced rates of duty set out 

above has been substituted in full.  The definition of residence has been extended to cover 

also articles 32C and 35
7
.  A ‘residence’ is now defined to include also:- 

 

(i) a garage attached to or underlying such residence or  a garage situated in the 

same block of residential apartments of which the residence forms part or a 

garage of not more than thirty square metres situated within five hundred 

metres of such residence or block of apartments, where such garage has been 

acquired together with such residence on the same deed; 

(ii) land which the owner has for his own occupation and enjoyment with that 

residence as its garden or grounds consisting of an area which, regard being had 

to the size and character of the dwelling house, is required for the reasonable 

enjoyment of it as a residence. 

     

Provision is also made to define what is meant by ‘ordinary residence’ in article 32 of the    

DDTA. The text of the definition reads as set out below, but it may be noted that the definition 

has nothing to do with the concept of ordinary residence for income tax purposes8:- 

 

                                                           
6
  See lecture notes by Notary Pierre Attard, and the relevant commentary and worked out example 

   in the Institute’s Indirect Taxation Manual, section12.6 
7
   The two articles in question have been substituted as regards article 32C, and amended as  

     regards article 35: see changes resulting through articles 33 and 35 of Act III of 2013 set out 

     below. 
8
   See the Direct Taxation Manual published by the Malta Institute of Taxation and section 4.10 of  

    Institute’s Indirect Taxation Manual. 
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 “…………….and ‘ordinary residence’ means the principal residence being a dwelling  

           house  which is the only or main residence of a person.  Any part of the residence  

           which is used exclusively for commercial purposes shall not be considered as 

          ‘ordinary residence’, and this part shall be apportioned on the basis of the area 

          occupied for this purpose as a proportion of the whole area of the relative 

          dwelling house.”. 

 

Article 33 of Act III of 2013 

Substitution of article 32C of the DDTA 

Sections of the Manual mainly affected: 12.2 and 12.11
9
 

 

This article recasts completely what is practically the only direct provision made in the DDTA 

regarding donations.  This concerns the donation of immovable property by a person to his 

descendants in the direct line, who acquire the said property for the purpose of establishing 

therein or constructing thereon their sole, ordinary residence.  As set out in the Institute’s 

Indirect Taxation Manual
10

, the matter had been dealt with piecemeal by the DDTA itself and 

under Subsidiary Legislation issued by way of Legal Notices.  It appears that a consolidation 

effort has been made to gather all relevant provisions under the revised article 32C, which is 

considerably longer than the original.  A technical discrepancy may still be discerned, however, 

as set out below. 

 

The exemption of the first part of the chargeable value of the transfer has now been increased 

to Euros 200,000.  The remaining part of the value of the donation continues to be taxable at 

3.5% (three euro fifty cents for every hundred euro or part thereof).  The condition that the 

transfer must be the first donation made by the parent to his descendant for this purpose has 

been retained, as also the duty of the notary to record in the deed of transfer a written 

declaration by the donor and the donee that the transfer has been made for the said purpose, 

and that it is the first such transfer.  The notary must also give the usual warnings to the 

parties in question. 

 

Three new provisos have been added to article 32C.  The first concerns the possible transfer to 

the descendant by way of donation of only part of the transferred immovable: say two 

brothers donating to the son of one, his direct descendant, but only a nephew of the other.  In 

such case, the exempt portion of Euros 200,000 will be reduced in the proportion that the part 

donated by the father bears to the total value of the donated property.  (This seems rather 

hard, but it is the law!).  The same situation would exist if the parent part sells and part 

donates the property in question. The second proviso is to the effect that where the donation 

is made not to one descendant, but to more (though always for the purpose aforesaid) the 

                                                           
9
    An amendment to the Brief Guide to the DDTA contained in the Tabular Statement immediately 

     following Chapter XV of the Manual, is also appropriate. 
10

  See section 12.2, Chapter XII. 
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exempt portion (whether the full amount or the reduced amount in accordance with the first 

proviso), is to be split between the descendants in the proportion which each gets of the 

donation. The third and final proviso is to the effect that if the property in question (or part 

thereof) is transferred inter vivos by the donee within five years from the receipt of the 

donation, the duty on the relative exempt portion will be clawed back at the rate of 3.5%.  The 

benefit of the exempt portion will in such case be lost, but the charge will only be deemed to 

have arisen at the time of the second transfer.  No action regarding unpaid arrears of duty can 

therefore be taken by the Commissioner. 

 

As regards the adjustment mentioned in footnote no. 9 which may need to be made to the 

Tabular Statement after Chapter XV of the Manual, it is evident that the reference therein to a 

sale is not required since this article refers solely to transfers by gratuitous title i.e. by 

donation.  Moreover, a reference to the exempt portion of Euros 200,000 would appear to be  

required once this figure is now mentioned in the body of the Act itself.  It is true that this 

figure may conflict to some extent with the provisions of the proviso to Rule 3(2) of the Duty 

on Documents and Transfers Rules
11

, but that proviso refers to many more categories of 

relatives than just descendants in the direct line who are mentioned in article 32C, so that it 

may be fair to assume that the possibly more restricted benefit under article 32C is to apply in 

the case of descendants should a clash really arise between the two provisions. 

 

Article 34 of Act III of 2013 

Introducing new article 32F into the DDTA 

Sections of the Manual mainly affected: 5.2, 9.12, 10.9, 12.8, 12.16, and 13.3 

 

This new article grants powers to the Minister to prescribe rules regulating the treatment for 

duty purposes of companies and their members, and other similar bodies or persons, 

concerning corporate reconstructions being mergers or divisions of companies, transfers of 

assets between companies, and exchange of shares.  The matter of corporate reconstructions 

has given problems since the enactment of the Companies Act
12

.  Some progress was achieved 

for Income Tax purposes through the introduction in 2003 of article 27A of the Income Tax 

Act
13

.  It is not clear what was actually achieved by that enactment, but the various definitions 

therein given have now been made applicable to the new article 32F of the DDTA. 

 

The new article 32F is similar in scope to the already existing article 32E which was introduced 

into the DDTA in 2007
14

, but that article only concerned the conversion of certain bodies of 

persons referred to in the Second Schedule to the Civil Code
15

.  The new article is drafted in 

                                                           
11

   Subsidiary Legislation 364.06. 
12

   Cap 386 of the revised Laws of Malta.  See section 10.9 headed “Corporate Reconstructions” of the  

      Institute’s Indirect Taxation Manual. 
13

   Act II of 2003, section 13. 
14

   Act XIII of 2007, article 17. 
15

   Cap 16 ibid. 
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stronger terms that article 32E as it commences with the words “Notwithstanding the 

provisions contained in this Act….”, which were not used in article 32E. 

 

Relevant regulations for the purposes contemplated in article 32F had already been issued 

under the Income Tax Act (but also applicable to certain provisions of the DDAT) on the 8
th

 

March 2013 by way of Legal
16

 Notice 104 of 2013.  This predated the amending Act III of 2013, 

but as this was made applicable as from the 1 January 2013, everything appears to have been 

tidied up procedurally.  The said Legal Notice enables the Commissioner to rule that the 

provisions of the DDTA listed below will not apply in cases referred to him for this purpose.  

The said provisions are all anti-avoidance in nature, but they inter alia include the provisions in 

the DDTA relating to corporate reconstructions and transfers of property from one company to 

another. 

 

The Commissioner can only give a ruling that the relative provisions of the law shall not apply if 

he is “….satisfied that the transaction or transactions are to be effected for bona fide 

commercial purposes and do not form part of a scheme or arrangement of which the main 

purpose, or one of the main purposes is the avoidance of liability…”.  This addition to the 

legislation appears to be a welcome provision, but there two rather objectionable points.  

These are: (a) every application for approval requires the payment of Euro 1,000, and (b) 

‘absolute’ powers regarding the use of his discretion are vested in the Commissioner and 

cannot be questioned in any appeal.  Point (a) could be of minor relevance when the potential 

tax under the Income Tax Act, plus duty under the DDTA, is substantial and there are major 

benefits to be obtained through a positive ruling.  Point (b), however, is much more serious 

and appears to have no place in modern legislation.  The possibility of a possibly negative 

ruling may be a conspicuous danger, and a taxpayer would do well to ponder at length 

whether he should make an application under these rules.  The absolute, final and 

unappealable powers vested in the Commissioner may render an unsuccessful application a 

bad tactical error putting an end with finality to the proposed transaction or transactions.  It is 

of course dubious whether this sort of arrangement is today legally viable, and it has to be 

seen whether the Tribunals will accept to be excluded from having their say in such matters.  

The possibility could easily arise if, following a negative ruling, a taxpayer still decides to carry 

out the transaction in question, and an assessment is eventually raised by the Commissioner, 

and confirmed at the objection stage.  Will the tribunals accept that they cannot enter into the 

issue concerned, or will they insist upon exercising their power of review despite the prima 

facie absolute powers granted to the Commissioner? This further obstacle to access to the 

courts could easily be held to be unconstitutional and contrary to the Convention on Human 

Rights.  It may therefore be useful if the finality aspect of the new powers of the Commissioner 

were to be softened through an appropriate amendment. 

 

 

                                                           
16

   Subsidiary Legislation 123.140. 
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The provisions of the DDTA which are specifically mentioned in S.L. 123.40 are: 

(i) Article 3(3) and (4) which set out the general anti-avoidance and anti-tax planning 

provisions of the DDTA: these would not be applicable to the approved transactions. 

(ii) The relief granted by article 32(6) concerning inter group transfers will still apply 

notwithstanding that the conditions for relief stipulated in the law may not be entirely 

satisfied. 

(iii) The relief granted under article 41A in the division of companies may also be extended 

to cases where the conditions imposed in the said article are not satisfied.  These 

conditions are extremely tight and could only be satisfied in very particular 

circumstances.  The new powers granted to the Commissioner appear to enable 

reversion to the original arrangements under the Companies Act17, though always 

when the Commissioner is satisfied that there is a genuine commercial reason for the 

merger or division, and not just tax avoidance.  Saving the right of appeal set out 

above, this is a useful development in tax law. 

(iv) Certain of the the extraordinarily complicated provisions laid down in article 42(1) of the 

DDTA regarding property companies can now be similarly over-ridden. 

 

Article 35 of Act III of 2013 

Amending article 35 of the DDTA 

Sections of the Manual mainly affected:  7.14, 7.16, 7.18 and 7.19
18

 

 

The amendments made to the DDTA by this article concern the provisions related to 

transmissions of immovable property causa mortis.  These refer to the “declaration” which 

has to be made by means of a public deed by the persons inheriting the property
19

. 

 

The first amendment made is to paragraph (iii) of sub-article (2) of article 35.  This is the 

cancellation of all the wording in the proviso thereto which had previously clawed back the 

exemption granted  in respect of a property transmitting on the death of one spouse to the 

surviving spouse.  The exemption was previously clawed back should the surviving spouse 

transfer the property within ten years of the inheritance.  In such event, the duty granted 

exemption on transmission became due on the transfer by the surviving spouse.  The 

clawback, therefore, did not have retrospective effect, but it has now been totally cancelled. 

 

Paragraph (iv) of the same article is next amended on the same lines as above.  The clawback 

in this case had been operative in respect of persons registered with the National Commission 

for persons with a disability.  The various conditions set out for exemption in article 35(2)(ii) of 

the DDTA are all still applicable, but the clawback in respect of eventual sale within ten years 

of the transmission of the property has also been cancelled. 

                                                           
17

   See section 10.9 of the Indirect Taxation Manual.   
18

   Including the relevant entries in the Tabular Statement situated immediately after Chapter XV. 
19

   Full treatment regarding duty on transmissions causa mortis is set out in Chapter VII of the Manual. 
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A new exemption is now made available through the addition of a new paragraph (v) to sub-

article 35(2).  The exemption so granted is in respect of a dwelling house used by the deceased 

as his ordinary residence during at least the three years up to the date of his death.  It may be 

noted that ownership of the house is only obligatory as at the time of death (in any case, there 

would otherwise be no duty payable causa mortis), but use as a residence for the last three 

years before death is obligatory.  The exemption only applies in the case that the property is 

inherited by the descendants of the deceased in the direct line.  There is no obligation that the 

descendants, or any of them, must also be using the house as their residence before or after 

the death of the transferor. 

 

A final amendment made to article 35 is the substitution of sub-article (4) thereof by new 

provisions.  Actually, the old provisions have been simply re-numbered paragraph (ii) of the 

sub-article, while new provisions have been brought in and numbered paragraph (i).  The old 

provisions concerned liability to interest when a declaration causa mortis is made more than 

one year after the happening of the relative transmission.  The new provisions now subject 

the grant of any exemption or relief under article 35 to the condition that the deed of 

declaration relative to the succession20 is made within one year of the transmission, and the 

notice thereof is given to the Commissioner by not later than fifteen days after the date of 

publication of the deed, or within the expiration of the said period, whichever is the later. 

 

Article 36 of Act III of 2013 

Substituting article 40 of the DDTA 

Section of the Manual mainly affected:  4.8
21

 

 

The substituted article 40 concerns the charge to duty of emphyteutical and sub-

emphyteutical grants. There has not only been a re-shuffling of rates, but new concepts have 

also been brought in.  Unfortunately, the new provision is twice as long as the original! 

 

Sub-article (1) is now broken up to cater for three categories of emphyteutical or sub-

emphyteutical grants, but the actual charge continues to be computed as hitherto with 

reference to the yearly ground-rent (or sub-ground-rent) payable.  But where a specified 

increase in the ground-rent is contemplated, the method of computation now takes into 

account the “average yearly ground rent”.  The details of the new charges are set out below, 

but it has to be noted that the law does not actually levy duty at a straight percentage rate, 

but at the traditional ‘X’ euros per hundred euro or part thereof of the chargeable amount. 

 

                                                           
20

   An unexpected recourse to the terminology used in older legislation. 
21

   The Table immediately following Chapter XV of the Manual now has been adjusted following the 

      substitution of article 40 of the DDTA. 
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The first category of the charges levied concerns cases where the ground-rent payable is not 

subject to any revision or increase whatsoever during the duration of the grant.  In such cases 

the charge is quite straightforward: 

 

 Term of grant       Rate of charge levied on amount equivalent   

        to one year’s ground rent 

Does not exceed 10 years                   12% 

Exceeds 10 years but not 25 years                 33% 

Exceeds 25 years but not 50 years    75% 

Exceeds 50 years but not 75 years    80% 

Exceeds 75 years but not 100 years    95% 

Exceeds 100 years, including perpetual              100% 

 

The second category provided for is where the ground-rent is to be revised or increased at 

specified amounts or rates.  In such cases, the duty is to be calculated by taking into account 

the duration of the contract of emphyteusis or sub-emphyteusis, as the case may be, and 

applying the rates below to the average yearly ground rent payable during each respective 

portion of the term of the contract, with the total duty payable being the aggregate of the 

duty chargeable in respect of each portion of the contract.  The notion of an ‘average ground-

rent’ is not explained, but presumably it means that if during any of the periods set out below 

there are say three rates of ground rent payable in terms of the contract of emphyteusis or 

sub-emphyteusis, the calculation for that period is to be based on the average of the three 

rates of ground-rent so payable. Perhaps this point should have been made clear in the law.  

 

 Term of grant   Rate chargeable on the average ground-rent 

          for the period 

First 10 years of grant         40% 

Next 10 years      22% 

Next 30 years      7.5% 

Next 50 years       2% 

Over 100 years, including perpetuity              1% 

 

To note that the computation for the second category of ground rents is radically different 

from that for the first category and the two cannot usefully be compared, seeing that the first 

deals with a never changing rate of ground-rent, while the second concerns an ever increasing 

rate, depending entirely on the wishes expressed by the parties in their contract.  

 

The third category of ground rents contemplated is where the ground rent is to be revised, or 

increased, in accordance with the rate of inflation or in relation to a rate which cannot be 

quantified at the time of the grant.  The duty chargeable in such cases is to be worked out in 

accordance with the following table.  The yearly ground rent taken into account for this 

purpose must obviously be the original ground rent payable during the first year. 



 13

 

 Term of grant      Charge levied on yearly ground-rent  

Less than 10 years                  30% 

Exceeds 10 years but not 20 years   60% 

Exceeds 20 years but not 30 years   95% 

Exceeds 30 years but not 50 years              130% 

Exceeds 50 years but not 80 years                180% 

Exceeds 80 years but not 150 years              220% 

Exceeds 150 years, including perpetuity                      250% 

 

Sub-articles (2) and (3) of the new article 40 of the DDTA reproduce word for word the 

provisions of the former paragraph (a) of the said sub-article, and article (3) of the old article 

40, respectively.  In fact the amount of Euro 5,822.43 in the latter provision has not even been 

rounded up, as has happened elsewhere in this revision. 

 

Article 37 of Act III of 213 

Article of the DDTA amended: article 42 

Sections of the Manual mainly affected: section 5.2 and 5.322 

 

Article 42 of the DDTA which concerns duty on marketable securities is amended by the 

substitution of paragraph (a) of sub-article (1).  No further amendments are made to this 

lengthy article.  In sub-paragraph (i) of paragraph (a), the new provisions over-ride article 4 

which effectively lays down the limits of the territorial jurisdiction of the DDTA.  The transfer 

of foreign marketable securities held in a property company becomes liable to the duty, 

irrespective of whether the transfer is executed in Malta or abroad, but only when the 

transfer is made to or by any person resident in Malta.  No indication is given as to the precise 

meaning of the term ‘foreign marketable security’, though it is clearly a reference to a share in 

a foreign company which is considered to be a ‘property company’ under the tax laws of 

Malta.  This provision is followed by sub-paragraph (ii) which has the same thrust, but 

concerns foreign companies having 50% or more of their business in Malta.  Sub-paragraph (ii) 

again supersedes article 4 of the DDTA, to bring to charge foreign marketable securities held 

in a company having directly or indirectly more than 50% of its business interests in Malta, 

when these securities are transferred by or to an individual who is ordinarily resident and 

domiciled in Malta, or by any other person who is owned and controlled, directly or indirectly, 

or acts on behalf of an individual who is ordinarily resident and domiciled in Malta.  Transfers 

connected with Malta’s Financial Centre are excluded from the ambit of these provisions.  

Sub-paragraph (iii) retains the charge in respect of every document whereby any other foreign 

marketable security is transferred inter vivos to, or by any person resident in Malta.  This is a 

long standing provision in respect of such shares, but in respect of which exemption is still 

available if the transaction is carried out through a bank or a registered market operator.  But 

                                                           
22

   Actually most of Chapter V of the Manual is in one way or another affected. 
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such exemption will be denied if the shares in question shares fall under sub-pararaphs (i) or 

(ii) of article 42(1)(a) reviewed above. 

 

Art 38 of Act III of 2013 

Amended article of the DDTA: article 45 

Section of the Manual mainly affected: 12.19 

 

Article 45 of the DDTA has been amended by the re-numbering of sub-article (1) thereof as 

sub-article (1)(a), and the addition of a new sub-article (1)(b). A consequential amendment to 

sub-article (3) is also made in view of this re-numbering.  The new provisions in sub-article 

(1)(b) add a transmission causa mortis which must be notified to the authorities: in this case 

to the Commissioner of Inland Revenue, not the Registrar of Companies. The transferee is now 

required to notify to the tax authorities any transmission to him of shares in companies and 

interests in partnerships registered outside Malta where such company or partnerships have, 

directly or indirectly, 50% of their business interests in Malta.  This obligation is laid only on 

transferees who are domiciled and ordinarily resident in Malta, so that the interests of 

operators in Malta’s Financial Centre continue to be safeguarded. 

 

Article 39 of Act III of 2013 

Amended article of the DDTA: article 47 

Section of the Manual mainly affected: 12.19 

 

Article 47 of the DDTA contains the provisions which safeguard from duty under the DDTA 

certain activities and transactions of Malta’s Financial Centre. 

 

The first new arrangement made is the extension of the exemptions granted beyond the 

persons already listed in sub-articles (3) and (4) of article 47 to include trusts and fiduciary 

arrangements referred to in a new sub-paragraph (3)(e).  This sub-paragraph was formerly 

concerned with companies which showed to the Commissioner’s satisfaction that more than 

90% of their business lay outside Malta – but always subject to such conditions as to the 

Commissioner may seem appropriate.  This exemption has now been much widened to cover:- 

 “(e) a trust or fiduciary arrangement the income of which qualifies for exemption in    

                  terms of article 12(1)(d) of the Income Tax Act and whose beneficiaries consist  

                  solely of individuals who are not resident in Malta, or a company, where the trustee, 

                  fiduciary, or company, as the case may be, proves to the satisfaction of the  

        Commissioner, that the trust, fiduciary arrangement or company carries on, or  

        intends to carry on, business, or has, or intends to have, business interests to the  

        extent of more than ninety per cent outside Malta by demonstrating that it  

        satisfies such conditions as to the Commissioner may appear appropriate:”. 

It will be noted that the former conditions contained in the provision now substituted have in 

fact been retained and are embodied in the new wording.  The two provisos to sub-article (1), 

referring to the holding of certain marketable securities, and what the Companies Act calls 



 15

‘oversea companies’
23

, respectively, are also retained.  The wider term ‘marketable securities’ 

rather than ‘shares’ is used in this article, including in the marginal note thereto. It does not 

appear that any particular issue hinges thereon. 

 

Article 40 of Act III of 2013 

Amended article of the DDTA: article 50 

Section of the Manual mainly affected: 13.6 

 

Article 5 of the DDTA states that a notary: ‘shall be guilty of an offence’ in the case of various 

possible shortcomings. There is now added a further possible shortcoming, namely failure to 

pay, in part or in full, any penalty which may be incurred by a notary under article 51. The 

latter article, which is itself being amended as set out below,  concerns the giving of notices 

(together with payment of the relative duty) by a notary when he receives a deed for the 

transfer of immovable property, or as a declaration causa mortis. 

 

If a notary is convicted of an offence under article 51, he becomes liable to a penalty of of less 

than 11 euro, and not more than 465 euro.  The proviso to article 11 of the DDTA remains 

applicable so that ‘….. prosecution…. shall only be commenced at the instance of the 

Commissioner, and …… no such prosecution shall take place where the notary, upon a notice 

in writing by the Commissioner, admits liability to pay such penalty and such duty as may be 

declared by the Commissioner to be due, in which case such penalty and duty shall be due by 

the notary to the Commissioner as a civil debt’. 

 

Article 41 of Act III of 2013 

Amended article of the DDTA: article 51 

Section of the Manual mainly affected: section 15.2 

 

Three amendments have been made to what is a fairly short article.  The first amendment 

refers to the time limit within which a notary is to give notice of the publication of a deed of 

transfer of immovable property inter vivos or of a declaration concerning a transmission  

causa mortis of such property.  This is now specified to be forty days (presumably, but not so 

stated) counting from the date of publication.  Payment of the duty due is also to be made at 

the time that notice is given
24

. 

 

Sub-article (2) of article 51 is now substituted by new provisions.  These render a notary who 

fails to give the aforesaid notice (or gives an incorrect or incomplete one), together with the 

relative payment, liable to a charge of interest at the rate of 0.7% per month or part thereof, 

on any duty due on the transfer to which such duty refers.  The maximum of the interest due 

is capped at the amount of the duty.  It must be admitted that the linkage together of two 

possible failures, namely the giving of a notice of a transfer or transmission, and the failure to 

pay the duty when due, makes the provision difficult to interpret, unless it is meant to cover 

only the non-filing of a notice (which appears to be it basic raison d’etre except for the added 

reference to payment).  If the charge is levied only for non-filing of the notice, or for incorrect 

                                                           
23

   Cap 386, article 384. 
24

   This time limit for the payment of the duty appears to conflict with the provisions of Rule 2(1) of 

      S.L. 364.06: the Duty on Documents and Transfers Rules. 
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or incomplete filing, the ‘interest’ chargeable would not be interest at all, but a penalty 

computed in the same way as interest
25

. 

 

Restricting the liability to the ‘interest’ to not more than the amount of the duty is a common 

rule in civil matters, although not enshrined in the Civil Code.  Doubts have often been 

expressed
26

 whether this principle applies to interest imposed under various tax laws.  It is 

known, however, that, in practice, it was applied under former death duty legislation.  It is 

now enshrined in the DDTA in the above case – and irrespective of whether the charge is 

actually interest or a penalty computed as interest. 

 

The third amendment to article 51 establishes that the interest payable as above is to be 

imposed by the Commissioner and is to be paid to him.  All action for the recovery of the 

interest is to be brought by the Commissioner before the Courts of Civil jurisdiction in terms of 

the Code of Organisation and Civil Procedure
27

.  In other words, this is not an assessment 

which could be referred to the Administrative Review Tribunal.  The necessity of imposition by 

the Commissioner would seem to strengthen the view that this is not ‘interest’ but a penalty. 

 

Article 42 of Act III of 2013 

Amended article of the DDTA: article 52 

Sections of the Manual mainly affected: 14.6 and 15.4 

 

Article 52 of the DDTA concerns the powers of the Commissioner to raise ex officio 

assessments in respect of transfers of immovable property inter vivos and causa mortis.  

Penalties are also prescribed in appropriate cases.  The power to raise ex officio 

assessments
28

, is not altered but a total overhaul has been made in respect of the penalties 

chargeable where the declared values are less than 85% of the value attributed by the 

Commissioner. This is achieved through a massive recasting of sub-article (4) of article 52, 

though perhaps total substitution would have been in order.  The main body of the old sub-

article (4) is retained, but has now been renumbered as paragraph (a) thereof.  However, the 

old system of charging by way of penalty an amount equal to the total amount of duty payable 

on the assessment, followed by an insidious possibility of drastic reduction according to date 

of settlement (but at the price of renouncing to any right of objection), has been rescinded. 

 

The amount of penalty chargeable is reduced from one being equivalent to the entire duty 

charged, to 20% in the case of transfers inter vivos.   Interest now become payable at the rate 

of 0.75% per month: it is not stated how and on what amount the interest is to be computed, 

except that it starts becoming payable within three months of the issue of an assessment, or 

of a revised assessment where the value of an immovable is reduced following an objection to 

the assessment.  Furthermore, it is provided that the interest cannot exceed 50% of the duty 

assessed in respect of each assessment.  It is not clear whether such duty is the total duty 

assessed, or the additional duty chargeable following the Commissioner’s assessment.  

Presumably the latter possibility is the correct one as the provision refers to the ‘duty 

                                                           
25

   The immediately preceding footnote indicates that the due date for payment is actually set out in rule 2(1) 

      of S.L. 364.06. 
26

   Also by the Court of Appeal. 
27

   Cap 12 of the revised Laws of Malta, articled 466. 
28

   Found in the main body of article 52(1). 
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assessed by the Commissioner’, and this would refer only to the amount assessed by him ex 

officio, not the full amount of the duty chargeable in respect of the immovables in question: 

the duty on the declared value needs no assessment by the Commissioner. It does not appear 

that any interest becomes chargeable under this provision in the case of declarations causa 

mortis. The liability of the transferee to duty and additional duty is again limited to those 

cases where a declaration or statement regarding the use of the property acquired by him as a 

residence is false or otherwise defective
29

. 

 

The new provisions are clearly intended to remove what were rather unethical provisions 

regarding the reduction of much higher additional duty intended to put pressure on the 

taxpayer to accept assessed values.  Article 52, however, still fails to mention ex officio 

assessments raised in respect of property other than immovables.  The new method of 

charging penalties under article 52, however, seems to clash with the provisions of article 

10(2).  This clash had already existed as noted in the Manual, but it now becomes worse as 

article 52 now charges a penalty of 20% on the duty in case of under declarations of value, but 

article 10(2) still charges a penalty of 100%.  In article 10(2) the penalty is chargeable on the 

total amount of the duty due, while it is not clear whether under the new provisions of article 

52 the new penalty of 20% is to be levied on the total duty or on just the additional duty 

assessed by the Commissioner.  The link between the two articles (also referred to in the 

Manual) does not solve matters as it is found only in article 10(1) which is restricted to the 

raising of assessments on the real values, while penalties are contemplated in article 10(2). 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
29

   See article 32(4)(d).  The reservation is made in an additional new proviso (b). 
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           REVISED 

BRIEF  GUIDE  TO  THE  DDTA 

 

Article  Subject  Category  Amount / Rate Remarks  

3(2)-(5) Anti-avoidance General N/A -  

3(6) Promise of sale Rate 20% of duty due on 

eventual transfer 

Ad valorem 

7 Obligation to 

preserve documents 

Penalty Ad valorem Amount according to the 

original document 

8 Documents 

containing several 

matters 

                     

           _               

 

               _ 

To be charged seperately 

9 Real value to be 

declared 

N/A N/A -  

10 Real value to be 

assessed 

Penalty 100% On total duty 

11 Notaries to declare 

value 

Penalty €11 - €53 Notary 

12 Values General N/A Minister may issue rules 

13 Unstamped docs.          _        _ Cannot be used 

14 Obligation to report Penalty €11 - €150 Re unstamped docs 

15 Penalties General N/A Payment of duty not to 

relieve from penalty 

18 Action for recovery of 

penalty 

Prescription  -  Establishment of periods 

19 Power of Inspection            _ -  Extensive powers given 

19(6) Obligation of secrecy Penalty €230 - €2,300 

Imprisonment  

I.R officials 
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19(7) Obligation not to 

obstruct 

Penalty Up to €115 

Imprisonment  

Person obstructing 

20/21 Forgery of dies, etc. Penalty  Imprisonment Informers exempt 

22 Regulations N/A N/A Power to make rules 

23 Power of exemption        _        _ Vested in Minister 

25 Insurance : Life Rate 1/1000 On assured sum 

27 Insurance : General Rate 10% 1 year premium (with 

minimum) 

28 Insurance: 

Endorsement 

Rate Additional duty 

payable 

Fixed minimum 

29 Insurance: Offences Penalty €23 - €230 -  

30 Insurance: duty not 

paid 

Penalty €23 - €230 Issue of policies 

31  Insurance: Forgery Penalty €23 - €230 -  

32(1) Sales and other 

transfers 

Rate €5 for every €100 Ad valorem consideration 

32(3) Sales and transfers: 

exemption from duty 

Exemption  -  Transfer of immovable 

and other property 

between spouses on 

separation or liquidation 

of community or divorce 

32(4)(a) Sales and transfers: 

inter vivos transferof 

immovable property  

Reduction in 

rate 

€3.50 per €100 To acquire residence.  

Reduction up to 150,000 

euro of value 

32 (4)(b)(i) Acquisition of 

residence under 

emphytheusis 

Rate €3.50 per €100 Total value of 

consideration paid is less 

than €150,000 

32(4)(b)(ii)   --- ditto --- Rate Reduction to 50% 

with capping, 

thereafter at 5% 

Total value of 

consideration exceeds 

150,000 euro 



 20

32(4)(d) Sales and transfers: 

declaration of value 

and truthfulness of 

declaration 

-  -  Obligation of notary 

32(5) Sales and transfers: 

Immovables 

Exemption -  Division of estates 

32(6) Sales and transfers: 

Immovables 

Exemption -  Intergroup transfers and 

from company to 

shareholders 

32B (1) Sales and transfers Exemption  -  Trust for the purpose of 

commercial transaction, 

settlor sole beneficiary, 

trust property reverts to 

settlor 

32C Transfers by 

gratuitous title 

Reduction in 

rate 

€3.50 per €100 on 

first 150,000 euro 

1
st

 transfer from one 

person to his descendants 

in respect of residence 

32F Corporate 

reconstructions 

Treatment on 

application 

          _ Minister authorised to 

make Rules 

33 Transmissions: Causa 

mortis 

Rate  €5 for each €100 Transfer of immovables 

causa mortis, rate at 

article 32(1) 

34 Sales and transfers: 

Immovables 

Reduction of 

rate 

S.L: 304.6 Small estate relief 

35 (1)(a) TransfersCausa 

mortis 

Relief  -  The 1
st

 €35,000 on 

residence 

35(1)(b)  Transfer of 

immovables 

Exemption  -  Usufruct to spouse 

35(2)(i) Transfer of 

immovables: causa 

mortis 

Reduction of 

rate 

€3.5 for each €100 On further €35,000 when 

residence was occupied by 

both the deceased and the 

transferee causa mortis 

35(2)(ii) Transfer of 

immovables: Causa 

Reduction of €3.50 per €100 On €70,000 when 

residence is occupied just 
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mortis rate by the transferee 

35(2)(iii) Transfer of 

immovables: causa 

mortis 

Exemption -  Residence is left to 

surviving spouse 

35(2)(iv) Sales and 

transmissions causa 

mortis 

Exemption  -  Transmission of residence 

to disabled child 

35(2)(v) Transmissions causa 

mortis 

Exemption -  To descendants in the 

direct line 

35(3) Transfer of 

immovable 

-  -  Reductions in rates apply 

in transfer of residence to 

trust 

35(4) Transfer causa mortis 

of immovables: Late 

payment 

Rate of 

interest 

8% Forfeiture of reliefs on 

payment after more than 

one year 

39(1) Auction sales Rate  €2.60 per €100 Total amount payable 

exceeds €230 

39(3) Auction sales penalty €23 - €230 Memorandum of sale 

40(1)(a) Emphytheutical 

grants 

Rates €12 - €100 per €100  

of yearly ground 

rent 

Fixed yearly ground rent 

40(1)(b) Emphyteutical grants Rates 40 euro per 100 

euro tapering to 

one (1) euro of 

yearly ground rent 

In accordance with length 

of grant in cases of fixed 

increases 

40(1)(c) Emphyteutical grants Rates 30 euro to 250 euro 

per 100 euros of 

yearly ground rent 

Where increases cannot 

be immediately quantified 

40(2) Emphyteutical gants Rates Computation of 

duty due 

When grant can, or is 

extended 

40(3) Emphytheutical 

grants 

Reduction in 

rate 

By 50% On residence. Refer also 

to article 32(4)(b). 

41 Contracts of Rate -  To be deemed one 
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exchange contract 

41A Division of company Exemption  -  The shareholders remain 

the same and have the 

same proportion of 

shares, but see also S.L. 

123.140 

41B Conversion of a 

commercial 

partnership 

Exemption  -  -  

42(1)(a)(i) Transfer of foreign 

shares 

Rate €2 for each €100 Marketable securities held 

by a property company, 

but see also S.L. 123.140 

42(1)(a)(ii) Transfer of foreign 

shares 

Rate   Two (2) euro for 

every 100 euro 

Where 50% of business is 

in Malta and owned by 

persons resident and 

domiciled in Malta 

42(1)(a)(iii) Transfer of foreign 

shares 

Rate and 

exemption  

-  Shares not held in 

property company and 

transferred  through local 

bank or  intermediary 

42(1)(b) Transfer of local 

shares 

Rate €2 for each €100 General rate 

42(1)(b) Transfer of local 

shares 

Exemption -  Restructuring and 

intergroup transfers 

42(1)(c) Transfer of local 

shares 

Rate €2 for each €100 On notice of transfer 

causa mortis 

42(1)(d) Transfer of local 

shares 

Rate €2 for each €100 On transfer of real value  

42(2)(a) Transfer of local 

shares 

Rate €5 for each €100 75% of assets consists of 

immovable property 

42(2)(b) Transfer of local 

shares 

Rate Five (5) euro for 

each 100 euro 

Company holds shares in a 

company having 75% of its 

assets in immovables 
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42(2)(c) Transfer f local shares        _        _   Anti-avoidance: loans to 

be discarded 

42(4) Transfer of local 

shares 

-  -  Power of the Minister to 

make rules 

42A Transfer of local 

shares 

Exemption -  Trusts: as at article 32B 

42B Transfer of local 

shares  

Real value Applicable rate Reduction of value of 

shares 

42C Transfer of interest in 

partnership 

Rate €2 for each €100 Other than foreign 

partnership 

42C(1)(a) Transfer of foreign 

partnership 

Exemption -  Subject to conditions 

42C (2) Transfer of shares in 

partnership 

Rate €5 for each €100 Article 42(2) applies 

43(1) Transfers inter vivos Penalty -  Nullity of transfer if no 

document prepared 

43(2) Transfer of interest in 

partnership executed 

outside Malta 

-  -  Obligation of transferor to 

give notice to 

Commissioner 

44 Proof of payment if 

documents not 

produced 

Penalty  Full amount Presumption of non-

payment 

45 Transfer of shares 

and of interest in 

partnership: causa 

mortis 

 

Registration  -  Obligation of transferee to 

give notice to the 

Registrar of Companies 

and to the Commissioner 

46 Transfer of   

securities: liability of 

intermediary 

-  -  Obligation to give notice 

of transfer in or outside 

Malta 
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47(1)-(10) Transfer of securities: 

acquisition or 

disposal 

Exemption  -  Company having the 

majority of its business 

interests outside Malta or 

a company having more 

than half of its share 

capital held by non-

residents; also trusts and 

fiduciary arrangements 

48 Omission to give 

notice of  transfers 

Penalty €23 - €1,160 Failure to comply with 

articles 32, 33, 39, 40, 41, 

42, 42B, 42C, 43, 45 or 46. 

49(1) Payment of duty -  -  Joint liability of notary for 

payment of duty 

50 Offences by notary  Penalty €11 - €465 Failure to pay duty or 

penalty 

51(1) – (2) Omission to give 

notice of deed 

Penalty €11 - €465 Notary fails to notify 

(connected with payment) 

52(1) Immovables Assessment          _ Assess real value 

52(4) Immovables Penalty 20% of assessed 

duty 

Plus interest 

53 Documents executed 

outside Malta 

-  -  Use in Malta 

60A Payment Executive title Can lead to 

imprisonment 

-  

60B Action for payment  Prescription         _ After 5 years 

62(1) Refund of duty Cases -  -  
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Subsidiary 

Legislation 

Subject Category Amount/Rate Remarks 

364.01 Malta Stock 

Exchange (L.N. 

37/94) 

Exemption -  Transfer of 

shares. Rule 2(g) 

 364.02 Compounding 

insurance 

Penalty Up to €1,164.69 L.N. 31/82 

364.03 Franking 

machines 

Penalty  Up to €1,164.69 L.N. 21/84 

364.06 Payment Manner -  Rule 2 

364.06 Values Attribution -  Rule 3 

364.06 Donation to 

relatives 

Reduction in 

taxable base 

To 80% Proviso to Rule 

3(2) 

364.06 Transfer of shares 

causa mortis 

Notice to be 

given 

-  Rule 7 

364.06 Prescription Claims for refund -  Rule 9 

364.06 Promise of sale Provisional 

payment 

1% Rule 10 

364.06 Transfer of shares Real value -  Rule 11 

 

364.06 Transfer of shares Calculating real 

value 

-  Rule 12 

123.140 Corporate 

reconstructions 

Rulings by 

commissioner 

-  Rule 2(c) and (d) 
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