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PREFACE

The Transport Finance Law Review is intended to provide the industry with a  guide to 
transport finance today, in each of the key jurisdictions globally in which aircraft, rolling 
stock and ships are financed.

Traditional asset finance, in the form of bank debt, has long been the mainstay of the 
transport sector. It is apparent, however, that debt finance alone is no longer sufficient to meet 
the needs of the global aviation, rail and shipping sectors. As a result, the transport finance 
sector is undergoing a revolution, requiring its legal advisers to respond by providing clients 
with a far broader set of legal skills and market knowledge than was previously required.

The global financial crisis has had far-reaching consequences for the transport sector, not 
limited to the immediate impact of a worldwide economic downturn. Following the crisis, 
new regulation intended to prevent future crises has been introduced, notably Basel III and 
Basel IV, which are designed to strengthen banks’ balance sheets by requiring them to hold 
additional capital against their loan books. The impact on an industry as capital-intensive as 
the transport sector is that long-term lending is now less attractive. This has led certain banks 
to exit the asset finance market altogether, with a number of banks taking the decision to sell 
all or part of their loan books to help them meet the new capital requirements.

However, it must be said that there is a marked difference in the attitude of banks and 
financial institutions when considering loans to the aviation and rail sectors and the shipping 
sector. At the time of writing, capital is readily available to much of the aviation industry, and 
there is competition between banks for what are considered to be the best customers. The 
capital markets are also open for business for the aviation sector, and there is a flow of equity 
investments from both hedge funds and private equity as well as large-scale investments 
from Asia (and China, in particular). In the rail market, where significant investment is 
being made globally, participants are increasingly looking outside their traditional markets 
in search of new opportunities. So far as the shipping industry is concerned, the amount of 
debt finance available to it has fallen dramatically, and alternative sources of finance, such as 
private equity, hedge funds, bond markets and capital markets, have also reduced greatly. This 
is not surprising to many as shipping gradually emerges from possibly the worst recession it 
has ever experienced in modern times, impacting across the entire spectrum of the industry, 
from dry bulk to tankers and from container ships to offshore vessels.

Asset finance in its traditional form is now available from relatively few banks, who in 
turn are prepared to lend to relatively few names, which are usually leaders in their relevant 
sectors. Despite this, the majority of capital available to the transport sector continues to 
take the form of bank debt. Tenors are shorter, however, and borrowing is more expensive. 
For a  sector that requires billions of dollars to fund itself annually, a  shortfall in funding 
is inevitable.
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In response to the financial crisis, many companies operating in the transport sector 
reduced their debt, in preparation for more difficult trading conditions. Now, however, aviation 
and rail in particular face an upsurge in demand as passenger numbers rise, particularly in 
developing economies, and while industrial shipping remains bruised by overcapacity and 
lower freight volumes, demand in the cruise sector is growing, particularly in new markets.

This, coupled with the introduction of increasingly sophisticated and more costly 
technology, including fuel-efficient jets, high-speed rail and high-specification cruise vessels, 
is leading to increased funding requirements in many areas of the transport sector.

New participants see significant opportunities in transport and are entering the market 
using innovative new structures.

Capital markets and private equity structures now account for a substantial proportion 
of the transport finance market. In the shipping industry, well-known private equity players 
invested their own cash and continue to support the businesses into which they have invested 
rather than writing off these amounts, in the belief that the cyclical nature of shipping will 
result in some returns in the medium to long term. Other private equity investors consider 
that we have reached the bottom of the shipping cycle and that investments made now may 
yield attractive returns in the short term, In the aviation industry, leasing firms, who are 
frequently supported by private equity players, now account for around 40 per cent of the 
major aircraft manufacturers’ sales. In the case of rail, privatisations are being considered in 
some jurisdictions and new investors are being attracted to the industry by the commitments 
made by governments worldwide to improve existing infrastructure and invest in new, 
sophisticated rail links. China’s Belt and Road initiative is an example of a government-led 
programme that is likely to have a far-reaching impact on rail activity.

The aviation, rail and shipping industries each have their own unique characteristics 
and need lawyers with a deep understanding of how each of these complex industries operates. 
A detailed knowledge of the principles of asset finance is now also required, combined with 
the ability to advise on new capital markets and corporate structures. In addition, while 
the majority of asset financings in the transport sector tend to be governed by New York or 
English law, an understanding of the principles of local law in the key jurisdictions in which 
transport assets are registered is also of great importance.

We have sought contributions from jurisdictions that play a leading role in the financing 
of transport assets. Each chapter provides an overview of the transport finance industry in 
these jurisdictions, with an analysis of how key lenders have changed over the past five years 
and how the financing of assets has developed as a  result. Contributors have provided an 
overview of the legislative framework for transport finance and financial regulation affecting 
lenders to the transport sector. Authors have also been asked to review any significant 
innovations and notable recent and pending financings and cases, and to provide assessments 
of how the transport sector is likely to continue to develop in their markets.

I would like to thank the contributors to this volume. Their efforts are deeply 
appreciated and represent a  substantial contribution to the transport law library during 
a period of transformation for the sector.

Each contribution reflects the significance of the transport sector today, and the need 
for readily available funding for industries that underpin the global economy by transporting 
people and commodities around the world every day.

While we are now beginning to see new banks entering the asset finance market, 
traditional asset finance is likely to remain in short supply in the coming years, and 
innovation will remain at the centre of our industry. The days of one asset financed by one 
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bank have passed and, in response, lawyers have had to become increasingly nimble as clients 
require advice on developing intricate joint-venture agreements and complex capital market 
products. It is an incredibly exciting time to be a  lawyer in this field, as our contributors 
demonstrate in the following chapters.

Harry Theochari
Norton Rose Fulbright
London
May 2017
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Chapter 9

MALTA

Tonio Fenech and Christian Farrugia1

I INTRODUCTION

i The transport finance industry

Malta’s strategic location at the centre of the Mediterranean Sea has always placed the 
international transportation industry as an area of particular focus for economic development, 
and the island has a long-standing tradition as a hub of maritime activity between Europe, 
North Africa and the Middle East.

The development of a strong maritime infrastructure started from the time of the Knights 
of Malta in the 16–18th centuries, and continued in the years of British dominance over the 
islands from the beginning of the 19th century. As a result, the maritime infrastructure in 
Malta is consolidated and diversified, with major transhipment, shipbuilding and ship-repair 
facilities, within famously safe natural harbours. Furthermore, the knowledge infrastructure 
available in the maritime field has developed over the centuries, and is widely respected in the 
artisanal, technical, professional and other fields.

The fact that Malta is a premier jurisdiction for asset finance is immediately evident 
when one considers the success of its ship and aircraft registers. After independence was 
gained in 1964, Malta considered it vital to have a voice in international maritime affairs 
that matched its strategic position, rather than its population size, and it soon became clear 
that this was best achieved by gaining the confidence of financiers to ensure that a  large 
ship registry could be built. It is widely accepted that the main impetus behind the ship 
registry’s continuing growth has been proactive legislative and regulatory action, starting with 
a comprehensive package introduced in the late 1980s. This started a trend, evidencing the 
priority given to the sector, which continues unabated.2

In the aviation field, Malta has sought to match its maritime success by carefully 
designing and implementing a  legislative and infrastructural development policy over the 
past 15 years or so. This has led to the development of further aviation-driven infrastructure, 

1 Tonio Fenech and Christian Farrugia are name partners at Fenech Farrugia Fiott Legal. The authors 
acknowledge with gratitude the research assistance of Joseph Fenech, shipping and aviation registration 
executive at Fenech Farrugia Fiott Legal.

2 As at the end of April 2016, the registered gross tonnage in the Malta ship registry was 68.46 million gross 
tons. With over 900 ships having a gross tonnage of over 12 million tons registered during 2015 alone, 
Malta is the leading ship registry in Europe and the sixth largest in the world.
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successfully attracting major international investment in aircraft maintenance and related 
sectors.3 The aviation register has also been successful,4 particularly after Malta ratified the 
Cape Town Convention and related protocol in 2010.5

Most aircraft and ships registered or operating in Malta are financed through foreign 
credit providers rather than local banks or credit institutions. There is, however, a  strong 
presence of service providers specialising in asset finance.

II LEGISLATIVE FRAMEWORK

i Domestic and international law and regulation

Shipping

A number of legislative instruments come into play in relation to the financing of vessels. The 
general rules on contract law, contained in Chapter 16 of the Laws of Malta (the Civil Code), 
may apply to various forms of finance documents, such as loan or leasing agreements, where 
Maltese law is the governing law. Moreover, the Civil Code contains relevant provisions on 
certain types of security often required by financiers, including pledges, irrevocable powers 
of attorney and security by title transfer. The Civil Code also contains specific provisions on 
ranking of creditors, causes of preference and inter-creditor agreements.

The laws relating to companies, specifically Chapter 386 of the Laws of Malta (the 
Companies Act), and subsidiary legislation enacted under the Chapter 234 of the Laws of 
Malta (the Merchant Shipping Act),6 will also be relevant in some respects, in view of the fact 
that the entities that will be directly responsible towards financiers for repayment generally 
take the form of limited liability companies that own the vessels. The creation, maintenance, 
dissolution, winding-up and insolvency of such companies is regulated by the Companies 
Act, and the aforementioned subsidiary legislation.

The registration and operation of vessels, as well as the creation and registration of 
mortgages, privileges, hypothecs and liens over vessels, is governed by the Merchant Shipping 
Act, which widely adopts Anglo-Saxon notions in this regard. The Merchant Shipping 
Directorate at Transport Malta, commonly referred to as the Malta ship registry, is responsible 
for the registration of vessels under the Malta flag and the provision of all aspects of the 
ongoing administration of Malta-flagged vessels, including the registration of mortgages over 
vessels. Registration of a mortgage under the Merchant Shipping Act provides a high degree 
of security to financiers willing to fund the purchase of ships and yachts. The nature and 
effects of Maltese mortgages are further discussed in later sections of this chapter.

Chapter 12 of the Laws of Malta (the Code of Organisation and Civil Procedure) is also 
highly relevant in the ship-finance context, in that it lays down specific remedies available to 
creditors and the various methods of enforcement, including arrest of ships, judicial sales by 

3 Lufthansa Technik established major facilities in Malta in 2003, followed by SR Techniks in 2010, among 
others.

4 As at the beginning of March 2017 , the Maltese Aviation Registry totals 241 aircraft (61 of which were 
registered in 2015 alone) and close to 30 Air Operator Certificate holders.

5 The Convention on International Interests in Mobile Equipment was adopted in Cape Town, South Africa 
on 16 November 2001, and came into force on 1 March 2006. Following ratification, the Convention 
entered into force in Malta on 1 February 2011.

6 Subsidiary Legislation 234.42 – Merchant Shipping (Shipping Organisations – Private Companies) 
Regulations.
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auction and court-approved private sales. Jurisdiction of the Maltese courts and the claims 
in respect of which a creditor may proceed by means of an action in rem are also identified 
in the Code.

In addition to the above, domestic private international law rules – also found in the 
Code of Organisation and Civil Procedure, as well as Regulation (EU) No.  1215/2015, 
which recently substituted the Brussels I Regulation – are also directly applicable and may 
be relevant to creditors depending on the multitude of factors that determine applicable laws 
and jurisdiction in relation to any particular matter.

Aviation

The Civil Code, Companies Act and Code of Organisation and Civil Procedure, as well 
as private international law rules, are also relevant in connection with aircraft, any 
aircraft-financing arrangement insofar as they govern general contract law, certain forms 
of security, limited liability companies, arrest and other enforcement procedures, including 
choice of law and jurisdictional issues.

Aircraft registration and various forms of security, including mortgages and other 
security interests over aircraft, are governed by Chapter 503 of the Laws of Malta (the Aircraft 
Registration Act), which, in 2010, revamped Maltese laws relating to aviation, effectively 
consolidating the laws on registration and security over aircraft into a  single legislative 
instrument. The Aircraft Registration Act also implements the Convention on International 
Interests in Mobile Equipment, 2001 (the Cape Town Convention) and its Protocol, ratified 
by Malta in 2010 and amended further in November 2016.

The Aircraft Registration Act formally recognises modern ownership structures such 
as fractional ownership and ownership through trust structures besides facilitating aircraft 
leasing, while working hand in hand with relevant amendments to the Civil Code to create 
a comprehensive security regime. 

III FINANCIAL REGULATION

i Regulatory capital and liquidity

The principal legislative instrument regulating the banking industry in Malta is the Banking 
Act,7 which is concerned with the licensing of banks, while further catering for their ongoing 
regulation and supervision. The Capital Requirements Directive of the European Union 
(Directive 2013/36/EU on access to the activity of credit institutions and the prudential 
supervision of credit institutions and investment firms) and Regulation No. 575/2013 on 
prudential requirements for credit institutions and investment firms are implemented into 
Maltese law by way of the same Banking Act, which is supplemented by a set of 14 Banking 
Rules issued by the Malta Financial Services Authority (MFSA) for this purpose. The MFSA 
is the regulator of the banking industry in Malta and is responsible for the vast majority of 
financial-services activities undertaken in Malta. 

As a  general rule, the Banking Act stipulates that all credit institutions must have 
effective measures in place to assess and maintain internal capital levels necessary to cover 
the nature of risks to which they are or may be exposed. The Banking Rules issued by the 
MFSA serve to specifically regulate the bank capital adequacy regime applicable to credit 

7 Chapter 371 of the Laws of Malta.
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institutions and make reference to the capital requirements criteria that must be fulfilled by 
these institutions. These criteria are often represented by means of the capital requirements 
ratio, which expresses the credit institution’s own funds as a  proportion of risk-weighted 
assets and off-balance sheet items, as well as perceived risk-weighted assets in respect of 
operational and market risk. In accordance with Regulation No. 575/2013 as implemented 
by the Banking Rules here referred to, the minimum level of the capital requirements ratio 
is 8 per cent, subject to the power afforded to the MFSA to increase this minimum level as 
a licence condition. Without prejudice to the minimum level of capital requirements ratio, 
it is pertinent to mention that the Banking Act further provides that no organisation shall be 
granted a licence to act as a credit institution unless it has initial capital amounting to at least 
€5 million, or an equivalent amount in another currency.

In addition to the above, local credit institutions must also ensure that they adhere to 
two relatively new liquidity standards, introduced by Regulation No. 575/201 to safeguard 
against a situation where a bank or similar institution is facing a shortage of liquid funds. 
Local banks, in fact, must now also ensure compliance with:
a the Liquidity Coverage Ratio – essentially banks must hold an amount of high-quality 

liquid assets capable of covering a 30-day stress period; and
b the Net Stable Funding Ratio – banks must ensure that long-term loans are funded 

from equivalent to long-term financing sources.

The credit institutions’ adherence to the above-mentioned ratios should ensure that in the 
event of another financial downturn banks will be better equipped to absorb certain losses.

Financial leasing activities are licensed under and regulated pursuant to the Financial 
Institutions Act,8 although recent amendments thereto have made it clear that such activity 
involving ships or aircraft shall not require such a licence, where the lessor is owned and 
controlled or exclusively funded by persons or entities as described in Annex II of the MiFID 
II Directive.9

ii Supervisory regime

Banks and other credit institutions in Malta are regulated and overseen by the MFSA. The 
Central Bank of Malta must also supervise the conduct and activities of the local banks as it 
is responsible for ensuring the financial stability of the same.

IV SECURITY AND ENFORCEMENT

i Ships

The Merchant Shipping Act provides for three forms of security that may be created, by 
agreement or operation of law, over a vessel. A vessel may secure an obligation by means of (1) 
a mortgage; (2) a general hypothec over all debtor’s assets, including the vessel; or (3) a special 
privilege arising in terms of law.

A crucial feature of the rules on ships as security for debts is that ships constitute 
a  particular class of moveables whereby they form separate and distinct assets within the 
estate of their owners for the security of actions and claims to which the vessel is subject. In 

8 Chapter 376 of the Laws of Malta.
9 Directive 2014/65/EU of the European Parliament and of the Council of 15 May 2014.
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the event of bankruptcy of the owner of a ship, all actions and claims to which the ship may 
be subject shall have preference, on the said ship, over all other debts of the estate. In effect 
this would mean that if, for instance, a ship owner has a number of creditors, each having 
various forms of security over various assets, a  creditor having a  mortgage over the ship, 
would rank before all other creditors in respect of the ship, notwithstanding that the same 
creditor will rank after other creditors in respect of other assets.

Other than these three main forms, the Civil Code, Companies Act and other 
subsidiary legislation, provide the framework for other forms of security commonly required 
by banks or other entities financing the acquisition or operation of ships, including, inter 
alia, assignments of rights and other receivables, pledges of shares, suretyship, and irrevocable 
powers of attorney.

The most common, and certainly one of the strongest forms of security available to 
lenders under Maltese law, is the registered mortgage. A number of characteristics of the 
Maltese law mortgage make this form a  security particularly attractive to lenders. Among 
these, the most salient are the following:
a a registered mortgage is not affected by bankruptcy of the mortgagor or shipowner and 

the mortgage shall therefore have preference on the said vessel, over all other debts, 
claims or interests of any other creditor of the bankrupt;

b a mortgage constitutes an executive title, meaning that the specific means of enforcement 
(such as warrants of arrest, seizure, etc.) are available to creditors, without the necessity 
of obtaining judicial confirmation of their claim by means of a  judgment ordering 
payment; and

c the Merchant Shipping Act gives mortgagees extensive and easily enforceable rights in 
the event of a default of the debtor.

The procedure for registering a mortgage is straightforward. The mortgage is drawn up on 
the statutory form and delivered to the Ship Registrar, who will make the appropriate entry, 
indicating the exact time of registration, in the register kept for the purpose.

ii Aircraft

Legislation governing security over aircraft largely follows that applicable in respect of ships. 
The Aircraft Registration Act was in fact modelled on the basis of the Merchant Shipping 
Act. There are, however, certain differences, resulting mainly from the implementation of the 
Cape Town Convention and related Protocol on aircraft.10

As is the case with ships, the legal framework allows for various forms of security to be 
granted in favour of creditors, including, among others, mortgages, privileges, hypothecs, 
share pledges, assignment of rights, sureties and irrevocable powers of attorney. The two 
main forms of security over aircraft are the registered Maltese mortgage and the international 
interest under Cape Town Convention.

The registered mortgage over aircraft shares many of the features applicable to mortgages 
over ships. The aircraft is a separate asset within the estate of the owner, and is unaffected 
by bankruptcy of the owner. Furthermore it constitutes an executive title and affords the 
mortgagee various rights enabling expeditious enforcement.

10 The Cape Town Convention is implemented through Articles 45 et seq. of the Aircraft Registration Act.
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The registration procedure is also similar to that for registration over vessels with the 
mortgage being recorded on a statutory form and delivered for registration in the National 
Aircraft Register.

iii Financing of contracts

Ships

A mortgage may also be registered over a  vessel under construction. Banks and other 
institutions financing newbuildings, however, must be aware that Maltese law favours the 
shipbuilder by imposing a possessory lien in the shipbuilder’s favour over the vessel. This 
entitles the shipbuilder to retain possession of the ship until all debts due to the shipbuilder 
have been paid. A debt secured by a mortgage will rank after the debt secured by the statutory 
lien in favour of the shipbuilder.

Aircraft

A possessory lien is also granted ex lege to aircraft manufacturers.

iv Enforcement

Ships

Creditors seeking to enforce their rights will generally institute court proceedings by sworn 
application. Once judgment is given in favour of the creditor, the latter may use any of the 
warrants available at law, including, inter alia, a warrant of arrest, seizure, or a  garnishee 
order, to recover the relevant amount due from the assets of the judgment debtor. A creditor 
having a registered mortgage, however, will be in a significantly more advantageous position 
than other creditors having other forms of security against the debtor. This is because 
a  registered mortgage gives the creditor extensive and easily enforceable rights to recover 
amounts due, including self-help remedies, namely the right to take possession of and sell the 
ship. Furthermore, a registered mortgagee may obtain an executive warrant of arrest of the 
vessel, and subsequent judicial sale by auction, without the necessity of first obtaining judicial 
confirmation of the claim, in view of the fact that the mortgage is considered an executive 
title. Where a mortgage is not for an amount that is set, liquid and due, the mortgagee can 
easily ensure executive title status by means of an affidavit specifying the sum due at the 
time of enforcement, served on the mortgagor. Another remedy available to the registered 
mortgagee, is the court-approved private sale, in terms of Article 358 et seq. of the Code of 
Organisation and Civil Procedure. The creditor will here, having identified a  prospective 
buyer, seek court approval of the sale for a determined price, thereby avoiding the slightly 
more complex judicial sale-by-auction procedure.

The Merchant Shipping Act also contains provisions regarding ranking of creditors. 
A debt secured by a mortgage ranks in preference to all other claims other than the following 
specified privileged claims: tonnage dues; wages and expenses for assistance, recovery 
of salvage and for pilotage; wages of watchmen and related expenses; rent of warehouses; 
expenses for preservation of the ship; wages due to master, officers and members of the vessel’s 
complement; damages due to seamen for death or personal injury; moneys due to creditors 
for labour, work, repairs prior to the departure of the ship on her most recent voyage; ship 
agency fees due for the ship after her most recent entry into port; and debts due to the ship 
repairer or shipbuilder for building or repairs. The registered mortgagee will rank prior to all 
other claims.
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The significant advantages enjoyed by a registered mortgagee over other creditors was 
one of the factors that led to the introduction of the mortgage as a legal concept in Maltese law 
for ships and aircraft more than 40 years ago, in the early 1970s. The resultant asset finance 
regime has in turn been a major factor underlying the success of the Maltese ship registry. 
Judicial practice has followed in kind as the Maltese courts have generally distinguished 
themselves in generally dealing with claims involving vessels as a  form of security rather 
expeditiously, recognising that delay in such matters is often highly prejudicial to the parties 
involved.

Aircraft

The holder of a registered mortgage over an aircraft is afforded self-help remedies under the 
Aircraft Registration Act that are similar to those available to a ship mortgagee. In addition, 
the Aircraft Registration Act lists two particular remedies that in the past were not clearly 
considered available to holders of mortgages over vessels: (1) the right to lease the aircraft to 
generate income; and (2) the right to receive any payment of the price, lease payments and 
any other income that may be generated from the management of the aircraft. There is also 
express mention of the fact that the said rights may be exercised without the requirement of 
seeking leave of the court,11 as well as an additional right to obtain the support of the court 
should the mortgagee find any hindrance in the exercise of its self-help remedies. Further 
recent legislative amendment provides for application of funds received by a mortgagee after 
enforcement, as well as for circumstances where vesting of any mortgaged aircraft in the 
mortgagee (or controlled entity) in or towards the satisfaction of secured obligations, after 
due notice, is possible.

Mortgagees may also enforce their rights by obtaining an executive warrant of arrest, 
leading to a judicial sale by auction of the aircraft, or by seeking a court-approved private sale, 
the latter two procedures being regulated under the provisions of the Code of Organisation 
and Civil Procedure.

Furthermore, as Malta is a  party to, and has fully implemented the Cape Town 
Convention and its Aircraft Protocol, creditors secured by an international interest registered 
with the International Registry, may exercise all the remedies available under the Convention 
in satisfaction of their claim.

As in the case of ships, the Aircraft Registration Act also provides for the ranking of 
creditors depending on the type of claim. A claim secured by a registered mortgagee or by 
a charge in the International Registry ranks before all other claims except claims for judicial 
costs incurred in the enforcement of an executive title, as well as the following privileged 
claims: sums due to the Director General in respect of the aircraft; crew wages; debts due to 
the holder of a possessory lien for the repair or preservation of the aircraft; expenses incurred 
for repair or preservation of the aircraft; wages and expenses for salvage; and debts secured 
by possessory liens.

11 The courts have confirmed that this is also the case in respect of holders of mortgages over ships, 
notwithstanding the lack of any express affirmation in the law – Norddeutsche Landesbank Girozentrale v. 
Chemstar Shipping Limited, Appell Civili Numru. 810/2011/1, 25 May 2012.



Malta

88

v Arrest and judicial sale

Ships

Ship arrests are governed by the Code of Organisation and Civil Procedure. The said Code 
lays down the procedure, conditions and rules relating to the issuing of a warrant of arrest of 
a sea vessel.

The Code distinguishes between a precautionary and an executive warrant of arrest. 
The former may be issued by any person, without the necessity of a prior judgment or other 
executive title, to secure a debt or a  claim, whether in personam or in rem, that could be 
frustrated by the departure of the ship. The precautionary warrant is issued and carried into 
effect on the responsibility of the person at whose request the warrant is issued. The claimant 
may therefore be liable for payment of damages and penalties where a warrant is sued out 
maliciously. Once a precautionary warrant is issued, the applicant has 20 days within which 
to bring the action in respect of the right stated in the warrant.

An executive warrant of arrest, on the other hand, can be issued out where the claimant 
already has an executive title, such as a judgment in its favour, or a registered mortgage. On 
demand for issue of an executive warrant, the court may, in its discretion, order the sale of the 
vessel, or fix a time limit within which the debtor must pay the amount due. On expiry of the 
time limit, the court is bound to order the sale if the debtor has not yet paid.

It is very relevant, in this respect, to highlight the fact that registered mortgages under 
Maltese law are considered to be an executive title, as explained above. This is highly beneficial 
to creditors seeking to enforce a mortgage, as it enables them to sue out an executive warrant 
of arrest, leading to the judicial or private sale of the vessel, without first going through the 
whole process of obtaining a  judgment confirming that the debt is due and ordering the 
debtor to pay. A creditor having a mortgage registered in its favour will only be required to 
serve the debtor with an intimation to effect payment by means of a judicial act, following 
which the creditor may proceed to obtain a warrant of arrest to proceed with the sale of the 
vessel in settlement of the debt. Naturally, creditors must not issue out a warrant without 
valid grounds for doing so, as nullity of the warrant will expose them to an action for damages 
by the debtor.

The procedure for obtaining an executive warrant of arrest provides for the filing an 
application to the court containing the demand for the warrant to be issued. Once the court 
has ordered the warrant to be carried into effect, the court executing officer may then proceed 
to exercise all such powers as are necessary to arrest the vessel. No opposition to the execution 
of any warrant is possible until the execution has been effected. The debtor is notified of the 
warrant and may bring an action for revocation of the warrant, if there is any reason valid at 
law for doing so.

It is possible, in certain cases, to arrest a sister ship under Maltese law. The Code of 
Organisation and Civil Procedure lists the claims in rem that may be brought against a vessel. 
It goes on to specify that in respect of a number of these claims, an action in rem may be 
brought against any vessel where the person who would be liable on the claim for an action in 
personam, is, at the time the action is brought, the owner or beneficial owner of the relevant 
vessel. Therefore, where there is a right to bring an action in rem against a sister ship, the 
creditor of the claim may obtain a warrant of arrest over that ship, as security or in execution 
of that right.

The procedure for judicial sale of ships is the ordinary procedure applicable to 
judicial sale of moveables in general. The judicial sale takes place by auction conducted by 
a public auctioneer. An appraisement may be demanded by the debtor or creditor. Should 
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an appraisement be made, no offer of less than 60 per cent of the appraised value may be 
accepted. A purchaser would be required to deposit the price in court within seven days of 
the date of final adjudication. Any creditor having a judgment in his or her favour or other 
executive title may bid animo compensandi, that is, in set-off of the debt owing to him or her. 
In such cases, the purchaser animo compensandi will not be required to deposit the price in 
court, unless the price exceeds the amount of the debt, in which case the purchaser would 
deposit only the surplus.

Aircraft

Aircraft arrests are also governed by the Code of Organisation and Civil Procedure. The 
same rules regarding precautionary and executive warrants apply in respect of aircraft. This 
list of possible claims in rem against aircraft, however, are more limited that those that may 
be brought against a vessel. Nevertheless, a claim in respect of a mortgage or international 
interest is included in the list.

It should, however, be noted that the situation regarding arrest of aircraft differs from 
that of arrest of ships in that it is only possible to institute proceedings in rem against the 
aircraft in connection with which the claim arose, and not against other aircraft of which 
the person who would be liable on a claim in personam is the owner or beneficial owner. 
The procedure for judicial sale of an aircraft is practically identical to the same procedure 
applicable in respect of vessels and moveables in general.

V CURRENT DEVELOPMENTS

i Recent cases

Two recent significant cases in the field of asset finance, are the following.
In the aviation context, a  recent case wherein the court applied and interpreted the 

provisions regarding the precautionary warrant of arrest of aircraft is the Medilink International 
Air Ambulance Limited case.12 The court here once again removed doubt as to the nature 
of alternative security that would allow for release of the relevant aircraft to be put up by 
a party against whom the warrant of arrest is issued. The party requesting the revocation of 
the warrant had claimed that the alleged debtor had sufficient assets in the form of shares in 
a Maltese company that were shown to have a certain market value that would clearly cover 
the original demand that had led to the arrest. The court refused to accept this as sufficient 
security, highlighting that the relevant alternative security must be firm, clear and capable of 
being realised by the judgment creditor. The court also confirmed that security in the form of 
a bank guarantee would also be acceptable.

The MV Kay case is of particular interest, as it arguably affords creditors additional 
remedy possibilities.13 The plaintiff (creditor) had a  first-ranking mortgage registered 
in St  Vincent and the Grenadines, which the court considered equivalent to a  mortgage 
under Maltese law as it satisfied the requisite conditions for recognition, and, therefore, 
also constituted an executive title. The plaintiff, therefore, arrested the vessel, and the 

12 Medilink International Air Ambulance Limited v. L-Arjuplan 9H-MCM MSN-0028, decided by the First 
Hall, Civil Court on 5 October 2015, Reference No. 291/2015.

13 Pacific Seaways Shipbuilding Inc. v. il-Bastiment mv Kay, decided by the First Hall, Civil Court on 
18 February 2016, Reference No. 35/2016.
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court exercised its discretion to allow the plaintiff a short period to repay the debt. In the 
meantime, the plaintiff filed an application for court-approved private sale of the vessel, 
rather than following through with the procedure that would have resulted in judicial sale by 
auction. The unusual feature in this case, however, was that the creditor sought to have the 
court approve its own acquisition of the vessel by way of set-off for amounts it had claimed, 
rather than a private sale to a third-party buyer. The court considered that the law imposed 
no restriction on who can be the purchaser in a court-approved sale, and therefore upheld 
the claimant’s request. This judgment therefore allows mortgagees to proceed with acquiring 
the relevant vessel themselves, without going through the entire (more complex and costly) 
procedure of bidding animo compensandi in a judicial sale by auction, thereby acquiring title 
to the vessel concerned free from all privileges and encumbrances.

The approach adopted in cases such as the above highlights a  judicial attitude that 
consistently favours clear certainty in the field of ship and aircraft finance, ensuring that 
principles enunciated in recognising security interests in mobile assets are developed 
consistently and predictably. This is yet another aspect of the Maltese asset-finance panorama 
that will continue to underscore the island’s progressive development as a centre of expertise 
and excellence in the asset-finance field.

ii Developments in policy and legislation

Act LII of 2016, which was enacted on 29 November 2016, amends various pieces of 
legislation, mainly in order to better provide for the financing of aircraft engines (including 
the specific extension of in rem jurisdiction thereon and the possibility of arrest thereof ). The 
amendments also provide for simplified insolvency procedures for aircraft companies,14 thus 
further alleviating the position of preferred creditors.15 In both aviation and maritime law, 
the legal regime continues to develop mainly through court interpretation and application of 
existing rules and regulations.

iii Trends and outlook for the future

A notable trend that has subsisted over the years, in both the aviation and maritime sectors, 
is the tendency towards an approach that favours creditors. This can be seen in legislation 
protecting and strengthening the position of creditors, as well as the stance adopted by 
the courts in enforcing creditors’ rights, as explained in previous sections of this chapter. 
Meanwhile, the ship and aircraft registries remain attractive to numerous ship and aircraft 
owners for various reasons, as evidenced by the statistics regarding registry growth provided 
in the introductory section.

In light of this, there is a positive outlook for both aviation and maritime industries, 
with further growth expected in both registries, and continued refinement of the legal regime 
governing vessel and aircraft financing, through legislative and court action.

14 Defined as companies whose centre of main interests is in Malta or is registered in Malta and the sole asset 
of which is an aircraft or aircraft engines and other related assets.

15 This term refers to the holders of a mortgage, an international interest or a security interest, or trustees or 
agents for such persons.



145

Appendix 1

ABOUT THE AUTHORS

TONIO FENECH

Fenech Farrugia Fiott Legal
Dr Fenech’s career has been marked, on the one hand, by the development of a  wide 
legal practice as a  transactional lawyer and, on the other, by taking a  leadership role with 
a number of professional services providers he has served, developing platforms for integrated 
multidisciplinary professional services offerings.

Dr Fenech’s professional experience and expertise as a Malta-based lawyer span a number 
of areas of law, but he has concentrated particularly in the fields of maritime and aviation law, 
corporate commercial law, various aspects of financial services law, and the developing field of 
the law of fiduciary obligations, including the law of trusts and foundations.

Dr  Fenech is a  founding partner at Fenech Farrugia Fiott Legal, a  full-service law 
firm based in Malta. He is also a  founding director at the ARQ Group of companies, 
a multidisciplinary corporate, trust and related services provider also based in Malta. He is 
also active in academic fora, and has been teaching undergraduate and postgraduate students 
in the University of Malta Faculty of Laws for over 20 years, running courses on asset finance, 
insurance law, and trusts and fiduciary structures.

CHRISTIAN FARRUGIA

Fenech Farrugia Fiott Legal
Dr Christian Farrugia is one of the founding and co-managing partners of Fenech Farrugia 
Fiott Legal, a Malta-based business and tax law firm with offices in Valletta and Swatar. With 
a postgraduate degree in maritime and insurance law conferred upon him by the University of 
London following his graduation as a Doctor of Laws in Malta in 1987, he counts commercial 
and corporate law, shipping and financial services within his main areas of specialisation. 
Dr Farrugia is also a founder director of ARQ Fiduciaries Ltd, an MFSA-licensed fiduciary 
and trustee, as well as a non-executive chairman director of Advent Insurance PCC Limited 
and MFC Merchant Bank Limited.

Dr  Farrugia is a  member of the Chamber of Advocates, the Malta Chamber of 
Commerce and Industry, and he lectures in shipping law at the University of Malta.



146

FENECH FARRUGIA FIOTT LEGAL

Tower Business Centre
Level 1, Suite 5
Tower Street
Swatar
BKR 4013
Malta
Tel: +356 2549 6400
Fax: +356 2549 6444
tfenech@fff-legal.com
cfarrugia@fff-legal.com
jfenech@fff-legal.com
www.fff-legal.com




