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CORPORATE UPDATE
To find out more please contact smartin@arqgroup.com

BY SARAH MARTIN
CORPORATE, HEAD OF DEPARTMENT
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COMPANY SECRETARIES AND THE ROLE THEY
PLAY IN ENSURING CORPORATE GOVERNANCE
The Companies Act (hereinafter referred to as “the Act”) states that every company shall have a company
secretary and that the person appointed must have the requisite knowledge and experience to discharge
the functions of company secretary.
Whilst the primary duties and responsibilities of a company secretary emanate from the Act, companies
may include further duties in the articles of association of each respective company. Regulation 72 of Part 1
of the First Schedule to the Act lays down that the company secretary shall be responsible for:
§

The minute book of the general meetings of the Company

§

The minute book of the meetings of the Board of Directors

§

The register of members

§

The register of debentures

§

Such other registers and records as the company secretary may be required to keep by the board
of directors

§

Ensure that proper notices are given of all meetings, and;

§

Ensure that all returns and other documents of the company are prepared and delivered in
accordance with the requirements of the Act.

A quick look at these duties and responsibilities, and it is evident that the individual appointed to the office
of company secretary must have a reasonable understanding of the Memorandum and Articles of
Association, the powers which reside with directors and shareholders as well as the role of a chairman and
of any other personnel within a company. The company secretary may be viewed as the focal individual for
creating order in a company and it is mainly in these functions that the true value of a company secretary
may be measured.
In view of this, it would be very short sighted for one to view the role of the company secretary as simply
being administrative in nature. Whilst it is true that a company secretary does not partake in the
management of the Company (as this duty clearly lies with the Director), it is becoming increasingly
common for individuals to view the company secretary as “an advisor to the Board”. It could be said that
not only is it important, but it is almost expected for the company secretary to ensure good corporate
governance.
Therefore, besides satisfying a basic formal requirement for companies under the Act, the appointment of a
secretary also addresses a more essential long-term objective, that of maintaining the good standing of a
company under the laws of Malta through the services of an individual possessing the experience and
competence to guide the company’s board of directors in their management of company’s affairs and to
represent the company’s interests with the Maltese authorities whenever required.
Company Secretaries are appointed by the board of directors and it is in the Board’s best interest to
guarantee that the person they are appointing may bridge the link between management and the board of
directors by providing support and ensuring that all matters that need to be discussed at board level are
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included on the agenda, that the individuals attending the meetings receive the right information in a timely
manner in order for them to be able to contribute at meetings.
A|R|Q is in a position to provide its corporate clients with the services of a resident company secretary
whenever required. A|R|Q is also able to provide company secretarial support to ensure clients meeting
their obligations on time every time. We understand that it is becoming increasingly demanding and time
consuming to keep up with statutory requirements whilst it is essential that all corporate governance
obligations are met and complied with. We offer our clients support services to ease the burden of
continuous obligations on companies, their directors and officers. We understand that every company has
different requirements which are specific to their particular structure, goals and objectives and in view of
this, we are able to scale up the level of support required depending on our client’s needs.
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XI OF 2017 – COMPANIES (AMENDMENT) ACT, 2017
On the 21st of March, Act no XI of 2017 to amend the Companies Act was published. This Act speaks about
the removal and prohibition of share warrants to bearer in all types of Maltese companies as well as
enhancing the company reconstruction process. This article shall focus on prohibition of share warrants to
bearers.
Although bearer shares are prohibited in Malta and it was not possible for private limited liability companies
to issue share warrants to bearers, the Companies Act still allowed for bearer shares to be issued by public
companies with respect to any shares which were fully paid up, if this was authorised by its Memorandum
and Articles of Association.
Article 121 has been amended to outline that:
“No company may issue a share warrant to bearer notwithstanding anything contained in its memorandum
and articles of association”.
Further to this, there is also the addition of a new article, article 121A, which outlines a transitionary period
of nine months within which the holder of a share warrant shall, before the expiration of 9 months from the
coming into force of the amending act, surrender the share warrant to the company which had previously
issued it.
Article 121A (2) further states that upon the surrender of a share warrant, the company shall:
§

Cancel any share warrant issued by it;

§

Enter in its register of members the name of the persons requesting that their names and addresses
be entered in the register of members in lieu of share warrants surrendered and in this regard the
provisions of article 123(1)(a), (1)(b) and (2) shall apply; and

§

Notify the Registrar of any changes in the register of members made consequently to that provided
in sub article (1) and paragraphs (a) and (b)

Article 121A(3) states that any share warrant which is not surrendered to the issuing company as aforesaid
by the end of the nine month transitionary period mentioned in sub article (1) shall no longer be recognised
by the company and such share warrants shall be deemed to have been cancelled.
The definition of a shareholder has also been amended to exclude the phrase “or the bona fide holder of a
share warrant referred to in article 121”.
The amending act further removes all references to share warrants to bearer in the Act, including the
amendment to regulation 2 of Part II of the First Schedule to the Act.
To find out more about company secretarial support and how A|R|Q can assist, please contact
smartin@arqgroup.com
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TAX UPDATE
To find out more please contact lscicluna@arqgroup.com

BY LUANA SCICLUNA
TAX MANAGER
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THE 2017 UPDATE TO THE OECD MODEL TAX
CONVENTION – DEFINITION OF PERMANENT
ESTABLISHMENT
The OECD Model Tax Convention (OECD MTC) is the basis for many bilateral tax treaties. The OECD MTC,
together with its Commentary, affects the interpretation of tax treaties in many countries.
Earlier this year, the OECD MTC and its Commentary were updated to include changes that were mainly
brought about by the Base Erosion and Profit Shifting (BEPS) Project.
The 2017 update to the OECD MTC contains changes to the definition of Permanent Establishment (PE) in
Article 5 and the related Commentary.
In terms of the OECD MTC, the term “Permanent Establishment” includes especially:
§

a place of management

§

a branch

§

an office

§

a factory

§

a workshop; and

§

a mine, an oil or gas well, a quarry or any other place of extraction of natural resources

Activities of a preparatory or auxiliary character
The term PE excludes activities which are of a preparatory or auxiliary character. Prior to the 2017 update,
some activities were excluded from the definition of a PE even when they are not of a preparatory or
auxiliary nature – as a result of the update, these activities are now only excluded when they are of a
preparatory or auxiliary character. These include:
§

the use of facilities solely for the purposes of storage, display or delivery of goods belonging to the
enterprise,

§

the maintenance of a stock of goods or merchandise belonging to the enterprise solely for the
purpose of processing by another enterprise; and

§

the maintenance of a fixed place of business solely for the purpose of purchasing goods or
merchandise or of collecting information for the enterprise.

However, these activities would not be excluded from the definition of a PE if they are in relation to a fixed
place of business that is used or maintained by an enterprise if the same enterprise or a closely related
enterprise (as defined) carries on business activities at the same place and that place constitutes a PE for
the enterprise or the closely related enterprise.
Furthermore, when the overall activity resulting from the combination of the activities carried on by two
closely related enterprises at the same place, or at two places, is not of a preparatory or auxiliary character,
the activity would still be deemed to constitute a PE.
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Thus, as a result of the 2017 update, the scope of specific exempt activities has been restricted.
Dependent agent
Prior to the 2017 update, a person habitually concluding contracts in the name of an enterprise would be
considered a dependent agent and the enterprise would be deemed to have a PE in that country.
As a result of the update, the definition of a dependent agent was broadened, such that even when a
person habitually plays the principal role leading to the conclusion of contracts that are routinely concluded
without material modification by the enterprise, an enterprise would still be considered to have a PE in that
country. Furthermore, a PE would not only be generated when contracts are in the name of the enterprise,
but also when they are:
§

for the transfer of the ownership of, or for the granting of the right to use, property owned by that
enterprise or that the enterprise has the right to use; or

§

for the provision of services by that enterprise.

Independent agent
An enterprise would not be deemed to have a PE when it has an independent agent acting for the
enterprise in the ordinary course of business. However, where a person acts exclusively, or almost
exclusively, on behalf of one or more enterprises to which it is closely related, that person is not considered
to be an independent agent – hence, in the latter case, there may be the risk of having a PE in the country in
which the agent would be carrying on the activities.
The Commentary
In parallel to these amendments and additions to Article 5 of the OECD MTC, the Commentary to this article
was updated to incorporate changes that are intended to clarify the interpretation of the term PE.
These amendments provide clarifications on activities such as:
§

negotiation - where an enterprise that sells goods worldwide establishes an office in a country and
the employees working at that office take an active part in the negotiation of important parts of
contracts for the sale of goods to buyers in that country without habitually concluding contracts or
playing the principal role leading to the conclusion of contracts (for instance, by participating in
decisions related to the type, quality or quantity of products covered by these contracts), such
activities will usually constitute an essential part of the business operations of the enterprise and
should not be regarded as having a preparatory or auxiliary character – therefore in such case the
office will constitute a PE in the country where it is established.

§

promotion and marketing - the phrase “habitually plays the principal role leading to the conclusion
of contracts that are routinely concluded without material modification by the enterprise” applies
where, for example, a person solicits and receives (but does not formally finalise) orders which are
sent directly to a warehouse from which goods belonging to the enterprise are delivered and where
the enterprise routinely approves these transactions. It does not apply, however, where a person
merely promotes and markets goods or services of an enterprise in a way that does not directly
result in the conclusion of contracts.
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§

working from a home office - even though part of the business of an enterprise may be carried on
at a location as an individual’s home office, that should not lead to the automatic conclusion that
that location is at the disposal of that enterprise simply because that location is used by an
individual who works for the enterprise. Whether or not a home office constitutes a location at the
disposal of the enterprise (and hence, a PE) will depend on the facts and circumstances of each
case.

Although the Commentary to the OECD MTC is generally not considered binding on taxpayers and the
judiciary of OECD member countries, it can be important in understanding tax treaties that follow the OECD
Convention.
Where does all this leave us?
Developments in this area should be continuously monitored and existing arrangements entered into by
multinational companies should be carefully evaluated in the light of the potential treaty changes across the
world.
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LEGAL NOTICES
L.N. 187 of 2017 – Duty on Transfers (Exemptions) (Amendment No. 2) Order, 2017
This legal notice extends the applicability of the reduced rate of duty (2.5% instead of 5%) on inter vivos
transfers of immovable property situated in an Urban Conservation Area (UCA) or property scheduled by
the Planning Authority until the end of September 2017. Previously, this rate applied until the end of June
2017.
L.N. 188 of 2017 – Deduction (Income from Employment) (amendment No.2) Rules, 2017
This is a minor amendment to extend the applicability of these Rules to persons deriving income from
employment not exceeding €9,500 (previously €9,450).
L.N. 189 of 2017 – Malta Residence and Visa Programme (Amendment) Regulations, 2017
An update on this is included in the Private Clients section of this newsletter.
L.N. 192 of 2017 – Highly Qualified Persons (Amendment No. 2) Rules, 2017
This legal notice introduces the possibility for persons eligible under the Highly Qualified Persons Rules for
a one-time extension of five years, or four years as the case may be, subject to the continued adherence to
the provisions of the Rules.
The extension is not available to persons who were resident in Malta prior to 1 January 2008. The maximum
qualifying period cannot exceed a consecutive period of ten years, or eight years as the case may,
commencing from the year preceding the first year of assessment in which that person is first liable to tax
under the provisions of the Income Tax Act.
L.N. 205 of 2017 – Fringe Benefits (Amendment) Rules, 2017
Read more about the recent changes to the Fringe Benefit Rules in our update on this topic https://A|R|Qgroup.com/update-to-the-fringe-benfit-rules/
L.N. 207 of 2017 – Deductions and Tax Credits (Relevant Qualifications for Industry)
(Amendment) Rules, 2017
This legal notice limits the applicability of the tax credit on courses leading to a certificate, degree or postgraduate degree approved by the Ministry responsible for Education to courses starting before 31
December 2016 (previously 31 December 2020).
L.N. 209 of 2017 – Remission of Interest and Administrative Penalties (Amendment) Rules, 2017
The rules setting out the conditions under which a taxpayer may apply for a remission of interest and
administrative penalties for interest and administrative penalties chargeable under the Value Added Tax Act
are now also applicable to interest and administrative penalties chargeable under the Customs and Excise
Tax Act.
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PRIVATE CLIENTS UPDATE
To find out more please contact mvella@arqgroup.com

BY MARIA ROBERTA VELLA
PRIVATE CLIENTS, HEAD OF DEPARTMENT
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MALTA RESIDENCE AND VISA PROGRAMME
Malta is a Mediterranean country located between Italy and North Africa, enjoys a mild climate and more
than 300 days of sunshine per year. It has safe political environment and a very low crime rate. The
combination of all these elements makes the island one of the best choices for relocation. Malta has been a
member of the European Union since 2004 and part of the Schengen area since 2007. The island has
maintained stable economic growth, which resulted in it being one of the fastest growing economies in the
European Union. By acquiring a Maltese residence permit, one is entitled to move freely in the Schengen
area and to reside indefinitely in Malta. The residence permit under the Malta Residence and Visa
Programme is valid for a period of 5 years and subsequently renewable on the basis of the residence
certificate.
Changes effected
In July 2017, the Maltese Government issued legal notice 107 of 2017, confirming changes in the Malta
Residence and Visa Programme, in order to ensure it is more appealing to foreign investors wanting to
relocate to Malta. The salient changes include the following:
§

Removal of any restriction on the number of days spent in Malta or outside of Malta;

§

Applicants may apply for Long-term residence;

§

Unmarried and economically dependent children may apply, with no restriction on the age limit.

Taxation
When a foreign national takes up residence in Malta, he/she will be resident but not domiciled in Malta for
tax purposes and taxed in Malta on:
§

Income and Capital Gains arising in Malta;

§

Foreign income which is received in Malta.

Any Capital Gains arising outside Malta are not taxed even if they are received in Malta.
Eligibility
In order to qualify for residency under the MRVP, a non-EU national will need to satisfy the following
conditions:
§

Must be at least 18 years of age;

§

Must pay a contribution fee of €30,000 upon submission of the application, this covers Main
Applicant, spouse and the children of the Main Applicant and / or the Spouse;

§

Must pay an additional non-refundable contribution fee of €5,000 per parent or grandparent of the
Main Applicant or of the spouse at application stage.

All applicants are subject to a thorough due-diligence process done by both local and foreign entities.
Property requirements
Property to be purchased should not be less than €320,000 unless it is a property purchased in Gozo or in
the south of Malta, in which case a minimum amount of €270,000 is required. An individual may also opt to
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rent a property, in which case a minimum amount of lease should be of not less than €12,000 per annum for
a property situated in Malta and €10,000 for a property situated in Gozo.
Investment
Upon approval, the applicant needs to investment in official government bonds or stocks, the amount of
€250,000, and hold this investment for a minimum period of five years.
Income
The main applicant must provide an affidavit declaring that from the date of application he has either an
annual income of not less than €100,000 arising outside Malta or has in his possession a capital of not less
than €500,000.

15

UNITED NATIONS PENSIONS PROGRAMME
In June 2015, the Government of Malta launched the United Nations Pension Programme - a residency and
tax programme which provides favourable tax incentives to UN Pension receivers who decide to take up
residence in the Maltese Islands.
The programme allows these individuals to live with their families in a property which they can either buy or
rent in Malta and Gozo, with the added benefit of acquiring a tax residence permit. United Nations Pensions
permit holders are not legally bound by minimum stay requirements; however, they are not permitted to
spend more than 183 days in another jurisdiction.
Taxation
When a foreign national takes up residence in Malta, he/she will be considered to be resident but not
domiciled in Malta for tax purposes and charged to tax in Malta on the following:
§

Income and Capital Gains arising in Malta at 35%

§

Foreign income which is received in Malta at 15% - Excluding the Un Pension which is Tax Exempt

Any Capital Gains arising outside Malta are not taxed even if they are received in Malta.
For an applicant under United Nations Pensions programme, taxation on income received in Malta is at
15% flat rate with a minimum amount of €10,000 to be paid yearly.
An additional €5,000 is to be paid in the event that both spouses are in receipt of a UN Pension
Eligibility
In order to qualify for residency under the UNPP, an individual will need to satisfy the following conditions:
§

Is in receipt of a UN Pension or a Widow/Widower’s Benefit, of which at least 40% is received in
Malta

§

Is neither a permanent resident nor a long-term resident of Malta

§

Is not a person who benefits under the rules of any other tax residency programme

§

Is in receipt of stable and regular resources which are sufficient to maintain himself and his/her
dependents.

§

Is able to communicate in one of the official languages in Malta

§

All applicants are subject to a thorough due-diligence process done by both local and foreign
entities.

Property requirements
Property to be purchased should not be less than a value of €275,000, unless it is a property purchased in
Gozo or in the south of Malta, in which case a minimum amount of €220,000 is required. An Individual may
also opt to rent a property, in which case a minimum amount of lease should be not less than €9,600 per
annum for a property situated in Malta and €8,750 for a property situated in Gozo.
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Government fees
The applicant needs to pay an administrative fee of €4,000 to the authorities for the processing of the
application, or €3,500 should the qualifying owned property is in Gozo or the South of Malta.
To find out more about the MRVP other programmes, and how A|R|Q can assist you, please contact
mvella@arqgroup.com
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