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Introduction

Being strategically located in the centre of the Mediterranean Sea between Europe and 
Northern Africa, coupled with the fact that Malta places English as one of the offi cial 
languages of the island, our jurisdiction offers an attractive seat for the out-of-court 
settlement of international disputes, with high professional standards in the legal fi elds.  
The use of arbitration as a method of alternative dispute resolution has gained momentum 
over the past years, especially in the fi elds of commerce, insurance and the maritime sector.
Arbitration in Malta is governed through Chapter 387 of the Laws of Malta (the “Act”, 
“Arbitration Act”), which operates as the lex arbitri providing for the basic framework 
for arbitration procedures having their seat in Malta.  The Act and the Arbitration Rules 
established by virtue of Legal Notice 387.01, provide a number of default rules of procedure 
which are applicable to different forms of arbitration.
The law regulating arbitration in Malta is split into two separate branches under the same 
Act.  Part IV of the Arbitration Act governs the conduct of arbitration in the domestic 
arena, which include disputes having at their core any claim or controversy arising from 
or relating to an agreement concluded between the parties to the dispute, the breach, 
invalidity, termination or failure to comply therewith.  The subsequent section of the Act, 
Part V, provides the legal framework which regulates international commercial arbitration 
involving disputes which in some way transcend national boundaries.  In an attempt to create 
a harmonised level-playing fi eld across the board, the Arbitration Act also incorporates into 
Maltese law a number of international conventions within its legislative framework, such as 
the UNCITRAL Model Law on International Commercial Arbitration (1985) (the “Model 
Law”) and the New York Convention on the Recognition and Enforcement of Foreign 
Arbitral Awards, amongst others.
The Act establishes the Malta Arbitration Centre (the “MAC”), a body corporate having 
a distinct legal personality, constituted in line with the purposes and functions of the Act, 
which started its operations in the year 2000.  The MAC supports arbitration proceedings 
in terms of premises, facilities, staff and panels of arbitrators.  The functions of the MAC 
inter alia include the promotion of Malta as a seat for international arbitration and the 
provision of the required facilities for the conduct of arbitration, and to advise the Maltese 
Government on any matter related to the fi eld of Arbitration.
The latest autonomous and independent body set up in the fi eld of arbitration in Malta is the 
Offi ce of the Arbiter for Financial Services, established by virtue of Act XVI of the Laws of 
Malta, and came into force in April of 2016.  This body is intended to mediate, investigate 
and adjudicate complaints submitted by both national and foreign natural persons, and 
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micro-enterprises, against fi nancial service providers.  Complaints may be lodged against 
entities licensed by the Malta Financial Services Authority, whether still holding a licence 
or otherwise, which include banks, fi nancial institutions, insurance companies and/or 
brokers, investment services providers, trustees and pension providers.  The Arbiter for 
Financial Services renders a binding award, with any compensation payable by the fi nancial 
service provider capped at €250,000 together with any additional costs and interests.  The 
Arbiter offers an effi cient avenue for legal recourse in respect of relatively minor claims and 
disputes in the fi eld of fi nancial services.  

Arbitration agreement

Like most other jurisdictions, Maltese law regards the arbitration agreement as the cornerstone 
of arbitral proceedings.  The Act adopts the defi nition enshrined under Article 7 of the Model 
Law in establishing the meaning and form of an arbitration agreement under the laws of 
Malta.  Thus, subject to certain provisions set out under the Act, an arbitration agreement is 
defi ned as “an agreement by the parties to submit to arbitration all or certain disputes which 
have arisen or which may arise between them in respect of a defi ned legal relationship, 
whether contractual or not”.  Since the parties to arbitration proceedings waive their right at 
law to launch proceedings before national courts, the Model Law further requires that the 
agreement to submit a dispute to arbitration is recorded in writing.  The Model Law further 
provides for a list of written instruments which would constitute a valid agreement in terms 
of form, including an exchange of statements of claim and defence whereby the existence of 
an agreement is alleged by one party and not denied by the other.
The commencement of arbitration proceedings may be launched based on two types of 
agreements,  either:
• on the basis of an arbitration clause incorporated within the principal agreement entered 

into by and between the parties to the dispute which records their consent to settle any 
future disputes by way of arbitration; or

• the parties may enter into a separate submission agreement, regulating the terms of the 
arbitration after the dispute has already arisen.

The principle of separability vis-à-vis the validity of underlying agreement from the arbitration 
clause contained therein, is a principle established in the Model Law as transposed in the 
laws of Malta.  The notion that the arbitration clause constitutes a separate and independent 
agreement which survives the termination of the principal contract, has also been judicially 
accepted.  Furthermore, the arbitral tribunal upholds the principle of competence-competence, 
whereby it is vested with the authority to rule on the existence of its own jurisdiction, including 
any objections raised with respect to the validity of the arbitration.  The arbitral tribunal may 
bifurcate the proceedings when a plea regarding its jurisdiction is raised, whereby it may 
either render its ruling as a preliminary question in the initial stages of the proceedings, or 
alternatively incorporate its decision in an award on the merits.

Arbitration procedure

Arbitral proceedings commence on the same date on which a request for the settlement 
of a dispute through arbitration is received by the respondent.  It is commonplace that 
proceedings are conducted in private, and therefore it has the potential of remaining 
confi dential.  Where an appeal from the award rendered is sought, the result must preserve 
the confi dentiality of the arbitration, disclosing solely those facts which are strictly essential 
for the enforcement of the judgment.
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The place of the seat of arbitration is generally stipulated by the parties to the dispute.  In 
the absence of such determination, the Arbitral Tribunal shall determine the seat, taking into 
account the subject matter of the case at hand together with considering the convenience 
of the parties from a logistical perspective.  Nevertheless, owing to the fl exibility of the 
arbitration procedure, it is possible that the tribunal meets at any other place, other than its 
seat, for several purposes, such as the hearing of witnesses, experts or the parties themselves, 
or the inspection of evidence brought forward during the proceedings.
Save any provision stipulating otherwise in the arbitration agreement, the arbitral tribunal 
is empowered to appoint one or more experts, where the tribunal does not have the relevant 
expertise.  Alternatively, it may request the parties to submit expert evidence to the tribunal.  
The Model Law allows for the cross-examination of the expert’s contemporaneous 
documents or his oral report.  In addition, while the intervention of domestic courts is 
limited during arbitration proceedings, an arbitral tribunal, or any party with the approval 
of the arbitral tribunal, may request the court’s assistance in taking evidence, in accordance 
with the rules set out under the Code of Organisation and Civil Procedure, Chapter 12 of 
the Laws of Malta. 

Arbitrators

Under Maltese law, there is no permanent body of arbitrators readily available to hear the 
case at hand.  Nevertheless, the MAC may from time to time draw up specifi c panels of 
arbitrators both for domestic arbitration and for international commercial arbitration.  To 
date, the MAC has drawn up a variety of arbitration panels constituted for specifi c subject-
matters of the dispute at hand, such as the Banking, Finance, Accounting and Taxation Panel, 
the Medical Panel, the Maritime Panel, the Building Construction Panel, the Industrial 
Legislation Panel and the Insurance Panel.
The Model Law grants a substantial amount of discretion to the parties when appointing the 
panel of arbitrators, in terms of number, nationality and procedure of appointment which 
testifi es to freedom given to the parties to dictate the process.  Subject to what otherwise 
may be agreed by the parties, the number of arbitrators presiding over the arbitration 
proceedings shall be three.  Furthermore, no person shall be prohibited from acting as an 
arbitrator by reason of his or her nationality.  With regards to the manner to be followed for 
the appointment of the arbitrators, the parties are also free to establish a specifi c procedure.  
In the absence of such parameters set by the parties, each party is to elect one arbitrator 
and, in turn, the two arbitrators appoint a third arbitrator to complete the panel.  Where the 
parties opt for a single arbitrator and cannot reach a consensus as to who shall fi ll that role, 
our domestic courts shall make the appointment in their stead.  It should be noted that the 
MAC holds a register of individuals who are deemed to be fi t and proper arbitrators, by 
reason of their experience and knowledge in the fi eld.
In light of the heavy involvement of the parties in the framework of the proceedings, the 
independence and impartiality of the arbitrators is fundamental for the production of a 
lawful award.  Thus, an arbitrator may be challenged if circumstances exist that question 
his or her independence and impartiality.  An additional ground upon which an arbitrator 
may be challenged, is due to the lack of qualities agreed to by the parties.  The parties retain 
the autonomy to determine the procedure for challenging an arbitrator.  Failing agreement, 
a party intending to challenge an arbitrator presiding over an international arbitration 
dispute having its seat in Malta, is bound to follow the procedure outlined in the Model 
Law.  In such case, a party may challenge an arbitrator within 15 days after becoming 
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aware of the members constituting the panel or the circumstances giving rise to justifi able 
grounds for challenge, by delivering a written statement to the arbitral tribunal.  Where the 
challenged arbitrator does not accede to the challenge or where the other party opposes the 
said challenge, the matter is settled by the arbitral tribunal itself.

Interim relief

In cases of extreme urgency, domestic courts have the power to issue interim measures 
in support of the arbitral process.  Subject to any provisions contained in the arbitration 
agreement, any party to the dispute may request the court in Malta to issue a precautionary 
action any time after the commencement of the arbitral proceedings, for the purpose or 
maintaining the status quo, protecting assets or evidence pending the outcome of the arbitral 
proceedings.  The precautionary acts which can be issued are limited to those enlisted under 
the Code of Organisation and Civil Procedure, Chapter 12 of the Laws of Malta which include: 
(a) a warrant of description whereby the party against whom the caution is taken is ordered 
not to move particular goods from a specifi c location; (b) a warrant of seizure which allows 
for the confi scation of goods; (c) a warrant of seizure of a commercial going concern; (d) a 
garnishee order which allows for the seizure of funds and other movable goods belonging 
or due to the party against whom the action is taken and which are in the possession of third 
parties; (e) a warrant of impediment of departure; (f) a warrant of arrest of sea vessels located 
in Maltese territorial waters; (g) a warrant of arrest of aircraft found in Malta; and (h) a 
warrant of prohibitory injunction which restrains the performance of a particular action.
Any precautionary act issued by way of interim relief by the domestic courts shall remain 
in force until it expires or until such time that the arbitral award is rendered.  Furthermore, 
such precautionary acts shall be rescinded should the party against whom the action is taken 
provide a form of security or deposit deemed suffi cient in the eyes of the law as to protect 
the rights claimed in the act. 

Arbitration award

Similarly to the arbitration agreement, the Model Law sets out the requirements for a fi nal 
and binding award constituting a res judicata, subject to a challenge or procedures relating 
to the correction and interpretation of the award.  A valid arbitration award ought to be 
in writing, stating the date and place of the arbitration and bearing the signature of the 
arbitrator or arbitrators constituting the panel.  Where multiple arbitrators form the panel, 
the signatures of the majority of the arbitrators shall suffi ce.
Awards rendered by an arbitral tribunal may, unless otherwise agreed to by the parties, 
include monetary compensation including debt due under contract or compensation for 
damages, punitive damages, injunctions and declaratory relief, rectifi cation, restitution and 
adaptation of contracts.  Furthermore, the tribunal is empowered to establish the costs and 
interests, when the award is rendered.
Unless otherwise agreed to by the parties, costs are borne by the losing party.  Nevertheless, 
the arbitral tribunal retains the discretion to apportion the costs between the parties in a 
different manner.  Costs would generally include the fees of the arbitral tribunal, travel 
and other expenses incurred by the tribunal, fees incurred in relation to the engagement of 
experts, costs for legal representation and assistance of the successful party, if these costs 
were claimed during the proceedings and approved by the arbitral tribunal, and any fees 
payable to an arbitration institution.  In apportioning costs, the arbitral tribunal considers 
a number of factors, such as whether the claimants’ claim was fully or partially upheld, 
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or whether the settlement of the dispute necessitated a ruling on a complex point of law.  
The infrastructure of arbitration in Malta strives at safeguarding effi cient and cost-effective 
proceedings.  Thus, it is commonplace that the party hindering an expeditious process is 
penalised for causing delay and this may be refl ected in the costs’ orders. 

Challenge of the arbitration award

A party who is dissatisfi ed with the outcome after an award is rendered, may either attack 
the unfavourable award at its core by challenging its validity before the national courts of 
the seat of the arbitration, or alternatively, attempt to block enforcement and recognition in 
the country where this is sought, by setting it aside (subsequent para).
An award rendered upon the conclusion of international commercial arbitration in Malta 
may be appealed before the Court of Appeal on any point arising out of a valid and fi nal 
award.  The Court of Appeal shall only proceed with hearing the case if it is satisfi ed that: 
determining the point of law in question will undermine or uphold the rights of one or 
more parties; the point of law raised is one which was raised before the arbitral tribunal or 
was otherwise relied on for the fi nal ruling; the award of the arbitral tribunal on the point 
of law is prima facie open to justifi able doubts and the nature of the appeal does not seem 
dilatory or vexatious.  In situations where such criteria are not met, it is likely that the Court 
of Appeal would dismiss the case.  The appeal is to be fi led within a 15-day period, which 
starts running from the day that the applicant was notifi ed about the award.
The Court of Appeal in Malta would be expected to set aside an award pursuant only to 
the grounds exhaustively set out in the Act, which transposes article 34 of the Model Law 
for this purpose.  The award shall be set aside if the court is satisfi ed that: (a) one of the 
parties to the arbitration agreement was under some incapacity or incapability to conclude 
the agreement, or there is a lack of a valid agreement in general; or (b) the aggrieved party 
was not given suffi cient and proper notice of the appointment of the arbitral tribunal or 
was not in a position to present his case; or (c) the award deals with matters not covered by 
the arbitration clause or submission agreement, or falls outside the scope of that initially 
submitted; or (d) the composition of the arbitral tribunal or the procedure followed was 
in breach of mandatory provisions or the Act; or (e) the subject matter of the dispute was 
not capable of settlement by arbitration under the laws of Malta; and/or (f) the award is in 
confl ict with the public policy in Malta. 

Enforcement of the arbitration award

As in most other jurisdictions, an arbitral tribunal constituted under the laws of Malta is 
functus offi cio, for its mandate terminates once an award is rendered and has no further role 
to play in its enforcement and recognition.  For the purposes of enforcement and recognition 
of international awards, the Act transposes the New York Convention on the Recognition 
and Enforcement of Foreign Arbitral Awards, the Geneva Protocol on Arbitration Clauses 
and the Geneva Convention on the Execution of Foreign Arbitral Awards.  These provide 
for the legal force and effect of a foreign award within the Maltese territory, together with 
the grounds upon which the same enforcement and recognition being sought may be refused 
by the local courts.
Foreign awards may be registered with the MAC which would, in turn, render them 
enforceable in the same manner as if they were rendered domestically, thus constituting 
an executive title under Maltese Law and having the same legal effect as a judgment 
pronounced by the Maltese Courts, constituting a res judicata. 
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Investment arbitration

To date, Malta has signed 25 Bilateral Investment Treaties, 20 of which are currently in 
force and two have been terminated.  Malta is also a party to several multilateral investment 
treaties, such as the Energy Charter Treaty which was fi rst signed in 1991, and the Convention 
on the Settlement of Investment Disputes between States and Nationals of other States.
While Malta is a party to several Bilateral Investment Treaties, Treaties with Investment 
Provisions and Investment-Related Instruments; to date, no arbitration proceedings have 
been launched by investors against the State of Malta.  Nevertheless, there were two cases, 
Belegging-Maatschappij “Far East” v. Austria and OperaFund v. Spain, both initiated in 
2015, where Malta was the home state of the investor to the claim.
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